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“Let us put our minds together and see what life
we will make for our children.”
‘Tatanka lolanka—Sitting Bull



INTRODUCTION

peaple refer 1o the juvenile justice

‘ N ; h “eystem” (i, law enforcement; pros-

en ccution, adjudicationfconviction in

courts, amd corrections O sanciions)

in this country, most are referring to-state juvenile justice. sys-

tems, where the overwhelming majority of youth in the United

States dre prosecuted. In contrast, Native American youth! are:

regularly prosecuted in three distinct justice systems — federal,

statell, and (ribal. Adding (o the complexity, these youth may

be transterred to the adult criminal system ineall three types of
justice systems in certain circumstances.

Our research Tound thal most delinguent acts commitied by
Native American youth are low-level offenses, many involving
alechol. We also found that many Native youth receive either
ng courl intervention at all o dispropartiomately severe sanc-
tions, such as secure confinement and wansfer wo the adult
criminal system: Many factors contribute to this simation; such
as a peneral lack ol law enlorcement resources in Indian coun-
try; a lack of cultaral competence and inattention to the needs
of Native youth in state and federal systems; an over-reliance on
itcarceration: and 2 lack ol suppor aricl resonrces [or rribal Jus—=
tice systemns, [0 address these concemns, we must all work
together to ensure that Native vouth are provided adequate and
appropriate services and, il youth are removed Trom (heie
homes, they are placed in sate environments close to their com-
munities.

This policy briel is intended 10 serve as a resource: for tribes,
juvenile justice professionals, dand other stakeholders mterested
in improving outcomes for Native youth by presenting the cur-
renl state of l{rl{}wlt‘ﬂgt an - MNalive }'uulh andd their involvemeni
in justice systems across the county:

Ly his policy brief concerns juvenile delinguency among American Indisn anid
Alzska Native vouth. We nise the tenms ~Marive American” or “Native voumth”
to-refer to this population. We also use the term “Indian” to veflect its nsage
in federal law:

ii Wense the tenn “state systems’ 1o inclnde local and county juvenile jistice
systems as well,



We start by explaining the demographics, risk faciors, and
national juvenile delinquency statistics lor Native communities,
Second, we provide an overview of tribal. federal, and state jus-
tice systemns with a briel discussion of some of the issues Native
vouth [aee in each system: Third, we provide examples ol
promising solutions to address the needs of Native youth.
Finally, we offer recommendations for tribal, state, and federal
policymakers and juvenile justice prolessionals that may help
address some of the more alarming findings, such as the use of
secure detention a1 the expense of other programs, unsafe
detention conditions, disproportionale use of the most severe
sanctions for Native youth, and the failure of state and federal
laws and policies 1o adequately 1ake Native youth into account.

Iribal communities have: raised and educated their youth
since before the arrival of Europeans: 1t is important to remem-
her that 1ribal culidre and 1eadition are a source of sirenpth, and
strong: tribal juvenile justice systems are key Lo helping delin-
quent yeuth suceeed.  We hope the information presented here
will inform, energize, and help maohilize effbris 1o ensure all
three justice systems are fair and ellective for Native youth so
that more Native youth achieve their dreams and assume their
role as Lhe lunire of their communities.

DEMOGRAPHICS

There are 562 lederally recognized Indian tribes in the coun-
iry, including more than 200 Alaska Native villages. ! Thirty-six
percent ol the Nalive American population lives on reservations
or in Alaska Native villages, most of which are tribally governed

enclaves: the other 64% live in cities and 1owns across the coun-

try, where they are subject Lo general state law jurisdiction.?

American Indian and Alaska Native people live in every state,
but certain states have either panticularly high proporions or
high numbers ol Native American residents (see Tables 1 and
2)_ These states either contain several Indian reservations or
incliude cities that were relocation centers during the 1930s,
when lederal policy sought 1o relocate lndians [rom reservations
to cities as part of an effort to assimilate them and eventally do



away with the reservation syvstens

While this policy has long

since been rejected. large Indian communities remain in many
cities such as Los Angeles, San Urincisio, Seattle; - Denver,
Portland, and Chicago.

TABLE T_AMERICAN INDIAN, ALASKA NATIVE (AIJAN)
POPULATION, 2006°

lop 10 Highest Proportion States

Skl Mumber Percent ol sile Porcent of
population that | national AFAN
s ATAN population
Alaska 1003, 0000 1 54% F.5%
Mew Mexion 181,006 o el as
South Dot G000 H.h 23
Oklahoma 286,000 8.0 9.9
Monfana f1.000 (i x1
Morth Dakola 31000 55 £ fd
Arizoma 204 000 48 131
Wiyoming 13000 25 3.4
Washington LEE 000 16 36
Mevada 35000 | B |

TABLLE 2. AMERICAN INI}IAN, ALASKA NATIVE {.-‘\.I.n".-i?\l}
POPULATION, 2006

Top 10 Llighest Populilion Stales

Srare Mumber Percent of stare Percentaf
populuion that | mationa] AVAN
is AVAN population
Calilrnia A2 1000 1.2% 14.5%
Arizoma 204 D 4.8 11
klahoma 288000 8.0 9.4
Mew Mexico 191000 9.8 0.6
Texas L3000 0.7 .6
North Carolina T1 DO 1:3 g
Mew York 105,088) b 36
Washigion 104 000 LI'd 3.0
Alaska 103,000 15.4 f X
Morida BO000 0:4 x8




The Mative American population is very young. Torty-Tour
percenl of the American Indian and Alaska Native population is
under the age of 25. compared to 36% percent of the overall
LS. population.’  In 2006, (here were nearly one million
(902,000) American Indian and Alaska Native youth vmder the
age of 18 in the United States.” American Indian and Alaska
Native people account lor 1% of the yeneral population and
youth population nationwide.”

RISK AND PROTECTIVE FACTORS

Mative youth suller disproportionately Trom sk Tactors
known to be commeon precursors to delinguency, including
poor health, poverty, low educational attainment, violence,
depression, and substance abuse. While 1he statistics below
demonstrate the intense needs that Native vouth have, thev do
not do justice to the investments that tribes have made in their
youth orthe hope that vouh have Tor their own futures:

Health.  American Indians and Alaska Natives have a life
expectancy that is 2.4 years less than the general population,
and American Indian and Alaska Native infants die at a rate of
8.5 per 1,000 live births, compared to 6.8 per 1.000 for the gen-
eral population. In addition, American Indians and  Alaska
Natives die at higher rates than other Americans from alco-
holism (510% higher), diabetes (189% higher), homicide (61%
higher), and suicide (62% higher) ®

Poverty. A quarter of Native American youth are growing up in
poverly. - According to the U.S. Census Bureaw, in 2005, 25% ol
Native American people were living below the poverty level.
compared with 10% ol whites and 13% of the population gen-

erally.?

Edugation.  Just over ball (31%) of Native American students
complete high school, versus 68% of the general youth popula-
tion ' Insulficient schooling during childhood has significan
ramifications [or the ommunily a5 these youth: lransition into
adulthood. By the age of 25. nearly a quarter (24%) of Native



Americans have nol graduated] from high school or obtained
GED, compared with 16% of the general population. 1! In addi-
iion; 14% have ohiained a bachelors degree or higher, which 1s
vnly hall the percentage ol people in the general population
with these degrees (27%).12

Victimization. Native vouth experience much higher rates of
violent victimization than non-Native youth.!3 According 10
the LIS, Burean ol Justice SGilistics, between 2001 Gnd 2005,
American Indians experienced violence at rates more than twice
that of blacks, two-and a ball times thar of whites; and more
than five times that of Asians.!! American Indian and Alaska
MNarive youth also experience high rates of child abuse (13.9 per
1,000 compared w 10.7 lor white youth),'?

Mental Tlealth. Native American youth are twice as likely as
white youth and (hree times as likely as other minonty youlh o
commit suicide 4% In fact. in 2005, suicide ranked as the sec-
onid leading cause of death for Native Americans ages 10w
259 From 1999 to 2003, the incidence of suicide for Native
American males ages 15 1o 24 (28.72 per 100.000) was nearly
triple the rate in the overall US, population (10.79 per
100.000) 18 Regional variations in suicide rates have also been
ohserved. The highes! suicide rates {ranging [rom 3 o 7 limes
higher than the overall U.S, rates) are docwmented in the
Tacson, Arizoma, Aberdeen, South Dakota, and Alaska service

areas.m

From November 2004 to February 2005, the Standing Rock
Sioux Reservation in North Dakota and Seuth Dakota was the
site ol a major suicide cluster, in which eight young adulis com-
mitted snicide by hanging during a 12-week period 2! These
youth suicides were: part of a high overall suicide rate at
Standing Rock and an even lngher rate of suicide attempts, On
March 21, 2003, a 16-yvear-old boy on the Red Lake Reservation
in Minnesola up&:m‘.d lire al Red 1ake Vigh School inone ol the
deadliest school shootings i U5, history; killing ten people
incliding himsell, and injuring many more2! Tivems like these
devastate the entire reservalion community.



Substance Abuse and Delingquency. Native Americans suller
disproportionalely [rom subslance abuse disorders compared
with other ractal groups in the United States: 22 From 2002 1o
2003, the rates of past month cigarette use, binge drinking, and
illicit drug use among American Indian and Alaska Native
youth ages 12 1o 17 were higher than those [or any other
racialfethnic group.®® From 2002 to 2005, more (han ene-third
(35.2%) of Native youth ages 12 to 17 reported using alcohol,
24

and 27.2% reporied using an illicit drug in the previous year.
Nearly one in ten (8.5%) reported having an alcohol nse disor-
der, compared with 5:8% of youth from oiher racial groups.2?
Slishily lewer (#.2%) reported having an illicil drug use disor-
der, compared with 5.1% of youth from oiher racial groups.2®
Although Native voulh make up only 1% ol the population
nationwide, they make up 2% of youth arrested for public
drunkenness and driving under the influence, and 3% ol youth
arrested [or liguor law vielations. >

Recent years have seen a significant increase in the manufac-
tute and use of methamphetamities of resecvations, pastly due
lo the drugs low cost and highly addictive nature, Native
Americans have the highest rates of methamphetamine use
compared with whiles, Asians, blacks, and llispanics.2® The
epidemic of methamphetamines in trbal commumities is in
many ways similar to what other rural communities are facing
avross America; Lhe main dillerence is thal most tribal commu-
nities do not have the resources, personnel, or mnfrastructure
necessary 1o address methamphetamine use.

Gangs. A 2000 survey of vouth gangs in Indian country found
that 23% ol Indian couniry respondents had active youth gangs
in their communities, A Tield study on gangs in the Navajo
Nation found the spread of youth gangs was facilitated by spe-
cific siruciural faciors in the community including: frequency
with which lamilies move ofl and onto the reservation; poverly,
substance abuse, and family dysfunction; the development of
cluster housing insicad of traditional single-family housing: and
i declining conngction o Native American cullure. In particu-
lar. youth cited friendship and the sense of belonging as sigmit-



icani benefits derived from being in a gang. . Despite the percep-
lion Lhal gang crime is violenl crime, gany members were most
frequently involved in graffiti, vandalism. drug sales, and to a
lessier extent asgravated assaul.2?

Protective Factors. Focusing exclusively on problem hehaviors
creates a skewed picture ol Native youth, One recent study
attempted to correct the imbalance by examining the environ-
mental and culiural [actors velated 1o suceessful functioning in
voulth,  Using data from interviews with 401 Southweslern
urban and reservation-based vouth in 2001, researchers found
that over one-hall of the youth had a clean police record
(36.8%) and also reported no serious mishehavior that had pone
undetected by law enforcement (54.2%). Nearly one-half of the
youth received good grades (45.6%) and ome-third reporied
tardly #ny involvement with daléohol or drugs (32.0%),
However, less than a guarter of youths gualified as successful in
the domains of positive psychosocial lanctioning (23.6%), good
miental health (20.29), and positive behavior and emolions
(16.8%)

NATIONAL JUVENILE DELINQUENCY
STATISTICS

Given Lthe overlapping jurisdictional issues and the lack of
comprehensive data sources tracking federal, state; and tribal
Justice systems, linle is known about the nature and severity of
delinguent behaviors of Native voulh both on and ofl reserva-
tions. Statistics on Mative youth invelved in juvenile justice
systems Typically do not specily the source of the daia; so it is
unclear whether the numbers include youth prosécuted under
state and federal law. or, if tribal data are included. how many
tribes are inclided in the survey

Despite: these data limitations, we koow (hal oaiionwide
American Indian and Alaska Native youth are overrepresented
in the juvenile justice system. ! According 1o a 2008 report by
the National Council on Crime and Delinguency (NCCD) using
aggregate data from the national and state levels, disproportion-



ality exisis al each siage of the juvenile justice sysiem (ie,
relerrals, detention pending adjudication, [ormally processed,
adjudicated, waived to adult court, and sent to residential place-
mient), wilh Lhe exception ol arrests.

Although Native American youth account for 1% of the
national youth populationand 19 of tolal juvenile arrests, these
aggresale numbers mask signilicant disparities.?* For example,
Native youth are arrested at two to three times the expected
rales (hased on [mpulﬂi'tuu} for cettain alfenses; such as -
ning away and liquor law violations3* 1In addition. Native
youth are more likely 10 receive the mosi punitive sanctions. 3
NCCD [ound that disproportionalily lor Native youlh is greal-
est for the two most punitive sanctions: waivers to the adult sys-
tem and oul-ol-home placement,l In both cases, these sanc-
tions were applied to Native American youth 1.5 times more
than to white youth?%  Nationwide, the averape rate ol new
commilments Lo adull state prison lor Native vouth is L4
times that of white youth ¥

While press accounts tend Lo sensationalize serious juvenile
offenses, the reality is that the top five crimes American Indian
youth were arresied for were liquor law violations, larceny-
thell, disorderly conduct, running away, and drug abuse viola-
tions (see Table 3).. Although intervention is certainly warrant-
ed lor these olfenders, media sensationalism may coniribute o
unnecessary lear of youth; skewing policy dedisions. or exam-
ple, participants in the Comprehensive Indian Resources for
Community and Law Enforcement (CIRCLE) Project noted
that the most common juvenile crimes on tribal lands were nol
sertous crimes, but low-level offenses such as public intoxica-
tion and carfew violations. Unflortunately. “the challenge vio-
lent crime presented to the community was kess one ol Trequen-
cy than one of fear — fear that was amplified by a commumity-
wide tendency to associate violent crime with the much more

[requent low-level crimes,” 8

Wigiven the historic legacy of removal of Native children from their homes, a
gquestion to be answered in futore research s how many of these children are
placed ‘o nen-Mative homes and whether - these: ont-of-home * placements
should be subject to Indian preterence gridelines similar to those required by

the Indian Child Welfare Act (LCWA)L



TABLL 3. AMERICAN INDIAN JUVENILI. ARREST RATES,
2000-2006%% Number ol Arrests of American Indins Ages (g [T
per 100,000 American Tndians Ages 10 10 17.

i e lrom
Mlense 2000 06 'lﬂlil}aélgn 2006
lotal including suspicion A190.9 | 34633 12%
Violent crime: index® 198.4 Y757 -129%
Property crime index®® 151%2] 9538 =579
Appravated dssaull 148.5] 12940 -13%
s 77| 134 -19%
Butplary 21XE8] 1931 -0
Cutlew and loitering IR0l 2392 379
Nisorderly conduct 3140 5286 6%
Driving under 620 682 10%
the influence
Drruy abuse violations 3235 3309 2%
Drunkenness 282 58,8 1
Torcible mipe 7.9 8.8 11%%
Larceny-thelt LT 6683 41%
Liguot laws 0.3 | T -T16%:
Motor vehicle thell 142.0 7749 455
Murder and nomnegligent F:h 18 8%
manslaughter
iher assanlss 3836 3580 a5
Robbery HEF 341 - L&
Runaways 48:1| 4375 3%
Vandulism 2490.5| 2309 -14%
Welpois carrving, 649 83.7 205
POSSESSLNgG CIC.

T Violent erime ndex melndes murder amd nonneglipent  manslmghter,
foreilile rape, pobhery and agpravaled assault.

*= Propery crime inidex indlndes borplarg, Birceny-thielt), mitor vehicle theli,
anid arson

Note: Lack of consistent dara collection and incomplets reporting iy tribes
ey ok these rles wnediable

m‘ contmued.) yesanse couris have held thal Public Law 280 (see noie
VI el ot pranl Stakes civil regoulaiey jurisdiciion over Tolkn couniry, char-
acterizing -3 juvenile delinguency proceading s a civil proceeding. could
chiange the jurisdictional analvsis discussed in this hdef for Public Law 280
statis: - See Bryan s Hasea County, 426 105, 373 (19700: Califernia v Calkzon
Tanicl o Massion Tnahians, 480 115 20201987 )
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JURISDICTION —
THREE DIFFERENT JUSTICE SYSTEMS

Mative: American tribes poverned themselves for cenluries
belore (he arrival ol Europeans in North America. One aspecl
of this governance is that nibes exercised control over juvenile
justice —disciplining, controlling, teaching and caring [or yoully
—but over:the last century tribal jurisdiction and resources have
béen eroded by shifting federal ‘policies. As a result, many
American Indian and Alaska Native youth are now tried in state
and lederal justice systems. ln (his section, we discuss the basis
and extent of tribal, federal and state jurisdiction over juvenile
delinquency.™”  The simple explanation (see Table 4) s that
criminal jurisdiction depends on the location of the crime
(whether it occurred in *Indian conmry” or state land), the
type ol crime (misdemeanor or lelony), the perpetrator’s iden-
tity {Indian or non-Indian), and the victim's identity (Indian,
non=Tncian, o viciimless crime). v

I althpugh juvenile delmguency proceedings are often meated as a subset of
eriminal jurisdicdon for purposes of the Indian county jurisdictional analy
sis, it can be argued that juvenile delinquency jmisdiction, particnlarly junis
diction over Iow bevel and statns. offenders, is civil rathér than criminal in
REALHTE;

Y nadian colniny™ 3% alegal termcihan veleis 1o Tands over which lodian tribes
exercise jurisdiction, Including reservation land, dependem |ndian commuti-
vies; and teust allotments: TH RS 8 011510 Alaska Naiive Tands held pur-
suant b theAlaska Native Claims SeuTement Ace 43 11504 1601 @ 1T I
do tiot qualily as Indiaft couniry.

L T T T Righis Ael, 23 VRSO0 8 130207 ), Timitsaribal doucrs (o sen-
pesrpecizs il e vesr il s o 55,000, althoupbe ol corrts i s pimse sev-
eral conseanivae oneyear serendes forodillerent oflenses. Alasbe v Mative
Village ol Vinelse, 522155320 (1998) With the exceptuom ol Joust allot-
rroerils and the Anncedie Tsland Reserve tribal laned o Aliska 15 subject (o0 dif=

feresant jurisdictional rules.



Iribal jurisdiction. Tribes have inherent jurisdiction over their

Iand ‘and their members, unless their jurisdiction has been
expressly limited or stripped away by Congress or the federal
courts M In general, tribes retgin crimingl jurisdiclion uver
Indian people on land that qualifies as Indian conntry*! While
tribal jurisdiction is often concurrent with siaie or federal juris-
diction, il is imporltanl o realize thal the existence ol concur-
rent jurisdiction does not negate the tribes jurisdicdon. As for-
thier discussed below, the Tederal courts have jurisdiciion over
certain crimes commilted by Indians, Tribal courts retain juris-
diction to prosecute the same condnct under wribal law: bt as
lederal law limits the sentences that tribal couns may impose
o one year in jail and a $5,000 line, lederal enlorcement ol
these crimes is imporiant in practice !

Federal jurisdiction. On most reservations. the federal gov-
e¢rmment has concurrent jurisdiction over crimes committed in
Indian country, Various lederal criminal statutes establish this
jurisdiction, including the Major Crimes Act, the Indian
Counlry Crimes Act,and the Assimilative Crimes AtV These
slalules; however, do not cover non-major -crimes: commilled

by one Indian against another Indian or victimless crimes com-

mitled by Indians 2

ViiThe Major Crimes Act, 18 TLSC § 1153, csiahlished faderal jurisdiction
ever 175 spedilic crimios when cormmitred by ome Todidn dgains) - snother
Trelian withim Toelian commivy - The Ticlian Coontey Crimes Aci Gor the
Comeral Crires Ay, TR TS § 1752 osvablishisd Tealeral jursdiction over
crimes: comminted agginst Tndians By ooon-Todians and over derain erimes
ol by Trlisns aganst mon-Tekisns, b i des oor apply 1ocerimes
eiarrermiteesd by eimee Trehian apsinstamprher Tndinn, or any cromes commared by
an Tndiarne whoo has alresdy been pumshed: by the loeal:baw of the 3ribe
Tinally, the Assimilatioe Crimes Act TACA), which applics e Indiaon. coumnmy
thrivgh the Geniceral Crimes Acl, simply sopplements ecleeal cririna] Jaw by
acdopiing substantive stale law crime delimitons whens no Tederal crime hias
bevn delined. TRTIS.C. 13 Thismeans thae nuo-major crimes eommil el
by omes Tridian agsinst et her Tndier are not covensl by these staiaies. Teois
aluy guestisriahle wherher thess laws cover vicimless crimes: Tlnited Sianes
v Gaiver, 247 115602, 60506 (19161 O cearse; the federal govermmienn
alsy b purisciction over peneeml Tedenl soimes, snehoas fodens) drag o k-

ehzering eilfenses

11
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Foracts of juvenile delinguency, federal jurisdiction is estab-
lished by the Federal Juvenile Delinquency Act®®  This law
allows the federal government to prosecute juveniles who have
committed acts that would be covered umder the Indian coun-
try criminal statutes if the offender were an adult, but it does
not create 4 separate substantive offense. This means that Tor
juvenites accused ol low-level olfenses where the vielim is
another Indian or where there is no victim, the federal govern-
ment lacks jurisdiction. Only the iribal government has juris-
diction over these youlh:

State jurisdiction. 1 a Native American youth lives ofl the
reservation or commils an ollense ofl the reservation, he or she
will fall under the jurisdiction of the state juvenile justice sys-
tem and will likely be treated like any other youth prosecuted
in thal stale, Indeed, many states have signilicant populations
of Native youth within their systems. However, states have lit-
tle or no suthority over delinguency olfenses committed hy
Indians on reservations within the state: Thiere is one exceplion:
m, a few states, federal statutes such as Public Law 280 have
specilically delegated federal jurisdiciion aver Indian conniry 1o
the state.¥" Like [ederal power, however, the existence ol stale
power does not automatically extinguish tribal jurisdiction..
Rather, those states share concurrent jurisdiction with 1he
Lribes.

Vil pylilic Law 280, a statute passed in 1955, granted certain seates full crimi

nal and some civil jurisdiction in Indian‘covntyy and permitted other states to
assnipe jurisdiction with' the consént of the oibe. IBUS0 8 1162 25 LL5L.
8 LFe0s2s Use. g 1321 he mandatory states were Alaska, California,
Mininesota (except Red Lalke) Nebraska, Uregon (except Wanw Springs), and
Wisconsin, States voluntarily asswming jorisdiction over some or all reserva

tons pursuant to ¥ 1321 were Mevada, Florida: Idahe, lowa: Washington,
south Dakora; Monoana, Norl Dakoe, Atizona and Utah: 1o the volintary

states, the exactscope of this jurisdiction is defied by state stamte.



TABLE 4. CRIMINAL JURISIMCTION OVER CRIMES
COMMITTED BY INDIAN PEOPLE

Crimes on-Indian Country Crimes on Crimes on
lodian Stile land
Country —
Major Other Pl 280
Crimes™ Crimes Slales
Non-Tndian Federal Fedesal State Stare
victlim & & &1
Tribul Tribal Tribal
Indian Federal Irikal State atafc
vicliin & lag
Tribal Tribal
Iribal Iribal State State
Victimless &
crime Trihal

* The 15 ennmerated offensés in the ‘Major Crimes Act ares mmuder,

manslanghter - kiduapping, maiming, 'a felony wnder chapter [09A (sexmal
abuse offenses), tncest, assanle with ntent to- commir murder, assaule with a
dangerous weapon, assault resulting in serions bodily injury, assault against a
minor noder 16 years of age, felony child abuse or neglect, arsen, burglary,
wobbery, and certain embezzlement o theftoffenses. 18 LSC 8 L153; Iribes
donoet have jurisdiction to prosecute tederal offenses, but they may prosecute
the-same condnet vnder toibal Lave:

TRIBAL JUVENTLL JUSTICLE SYSTEMS ANID T RO
OF THE BUREAU OF INDIAN AFFAIRS

According 1o a 2002 LLS: Bureaw of Justice Statisties (B]5)
Survey of Tribal Justice Agencies in Indian Country™ approxi-
maicly 60% of 1ribes have some Torm of modern 1ribal judicial
systern, and ol these at least 23% have a juvenile court, delin-
quency docket, or juvenile code.** While the actual numbers
of tribal couris are probably higher, these numbers reflect in
parl a lack ol lunding [or tribal justice systems and (he impagl
of Public Law 280. which greatly hindered the development of
tribal courts. ™ Some (ribes also elect Lo exercise jurisdiction
over juvenile offenses through an inter-tribal court, in which
several tribes in a given geographic area use a single court



14

Qiher tribes e rotating circail. judees thal serve multiple
tribes. Some tribes have well-established systems: others are
forming their juvenile justice systems. In the absence of a trib-
al justice system, courl services may e provided directly by the
Buréau of lndian Affairs (BlA) through a Court of Indian
Offenses (1.5, conrt).

Youlb charged and adjudicated i iribal courts may receive a
range bf disposition options. As in state systems, disposition
options are generally outlined in the wribal juvenile code. For
example, many tribes have some form of probation; although
the use of probation is less common than in other juvenile jus-
tice systems; according to the BJS survey only 39% of tribal jus-

lice systems ordered probation lor juveniles, ¥

Detention Facilities. Although most Native youth are charged
with low-level ulfenses, many tribes detain youth who may no
otherwise reguire detention because alternatives to detention
are: often unavailable on the reservation. On some Teservations,
detention services are provided directly by the BlA: Some
tribes enter imto agreements with the BLA, called Selt-
Determination Contracts or Self-Government Compacts, to
operate their own facilities. Under these apreements, author-
ized by the Indian Self-Determination and Education Assistance
Act, ¥ jhe tribe receives a share of the BIAs lunding for delen-
tion programs in exchange lor operating the aality in place of
the BIAX  Other out-of-home placement options. (including
youth residential treatment centers or hallway houses) may be
operated directly by the BIA or the U.5. Indian Health Service
(THS) or by the mibe pursmant to a contract or compact
However, the A provides very few non-detention options, anid
construction grants are typically limited to building secure
facilities.

B alaska Native tribes were not inclnded @ the survey so the data reported
here represents data-collected frony 314 of the 340 tribes (929 located in the
lovwer 44 stares.

Taz of March 2008, there were 4 wotal of #4 detemion Tacilities across ludian
country. O these, 38 were owned and aperated iy the BEA, five were owiied
by nibes and aperated by the BIA: and 41 were vwned and operated by wribes
PUrsERnE L coniracts or compacts.  Testimony ol Jack Rever, RE.; Direciorol
Facilities, Environmental; salety and Culiaral Resources — Indian Allairs.
Cheersipht Hearing on-the State of Facilities in Indian Couniry! Jails; Schools,
and Healthy Facilities: Hearing hefore the Senate Commitiee on bndian Allairs.
L Gth Cong  2d Sess. (2008).



Tribes also enter into agreements with state or local detention
lacilities or ireatment programs 1o allow youth under iribal
Jurisdiction Lo be housed there, According to the 2002 1S sur-
vey, only 7% of tribes had their own juvenile residental facility
available and over two-thirds (68%) placed juveniles in neigh-

boring non-lndian detention [acilities."® A [ull 57% ol ribal

justice agencies ordered treatment in juvenile and family cases
using county or municipal social service agencies, 9

A BJ5 Survey of Jails in Indian Country in 2004 found that
juveniles accounted for 11% of the 1otal cusiody population in
Indian courntry jails and detention lacilities. The one-day count
on June 30, 2004 indicated that 198 vouth were being held;
with three youth heing held as adulis. Sixty-three percent ol the
youlh were male; 37% were female, OF the 63 jails in the sur-
vey, nine were juvenile detention faciliies: These nine facilities
held only 64% of the youth in custody, meaning that over one-
third were being held in adult Tacilities, OF the youth held in
juvenile facilities, 58% of youth were convicted and 42% were
not convieted.  Thirty percent were held for felony offenses,
63% [or misdemeanors, and 6% as other, 30

Where wibes have taken over responsibility for youth deten-
tion and (reatment programs, the resilis have been encolrag-
ing. For example, the Gila River Juvenile Detention: and
Behabilitation Center in Arizona has established a program in
which juveniles receive counseling and education as they
progress through a program of self-improvement 3L
Unloranately, too many other detention lacilities on iribal
lanids have been Tound o be understalled, overcrowded, and

underfunded.

Inspector Gengral Report.  In response Lo lederal and tribal
concern over the “chronic lack of law enforcement resowrces in
‘Indian Couniry,” the Executive Comminee [or Indian Couniry
Law Iinlorcement Improvements issued a report 1n 1997 finding
“few detenton facilities exist in Indian Comntry that are suitable
for Juveniles.™ 2 In response, the Presidents Initiative on |aw
Enlorcement in Indian Country provided [unding lor (hirteen
new detention facilities. Despite this effort, lictde has changed.

The Office of the Inspector General (O1G) ssued a réporl in

2004 assessing the BIAs detention program.3* Nearly all of the
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facilities inspected were operating at below minimum staffing
levels and all faced a significant maintenance hacklop ™
The lnspector General specilically lound that youth were too
often held in unsafe conditions with disastrous consequences.
In particular, the report documented an alarmingly high num-
ber ol suicides, including several voulh suicides:  ln onog
instance, a l6-year-old girl died of alcohol poisoning while
heing held in a detention cell within a school. The cell was
used only lor temporary detention ol intoxicated students,
meaning she was probably not adjudicated as a delinguent
hefore being placed 1there. Another 16-year-old girl hanged her-
sell'while in detention; and the report sugeested that detention
officers had not been properly overseeing the cell population.??
The report also idenlilied particular problems in separiing
juveniles from adults. Youth were sometinies held in makeshitt
quarters within adule facilities. or were kept in with the adule
population, A [3year-old boy was raped by another inmate at
one facility in 1997: the 13-year-old victim was being held in
the jail for social services becanse there was no other place 1o
hold him. 3¢ Alter the OLG investigation, the BIA implemented
a special order in 2004 to remove all juveniles from those
adult 7 Gacilities that were niot able 10 keep youth separate (rom
adults. 1t is not clear, however, how well that policy is being
implemented. For example, a youth attempted suicide in one
iribal jail live months aller the jail was orderad 10 stop housing
juveniles in the same facilitics as adults 35 It is also possible
thar the lack ol appropriaie juvenile lfacilities may create an
incenlive o formally transfer youth into the adull sysiem in
order to avoid the Department of Justice’s juvenile sight and
sound separation requiremetits, which is not a valid reason Tor
such @ transler.

Continuing Difficnltes. According to testimony by the Tribal
Chairmarn al the Colorado River Indian Tribes {CRIT), CRIT
had been vperaling a juvenile detention Lacility connected o an
adult detention facility that did not meet the sight and sound
separation requirements. As a resull, BIA removed the youth
and CRIT juveniles were placed at Lhe Gila County Juvenile
Detenton Center i Arizona, five hours and 250 miles away
from the reservation, so far [rom home that many [amilies were



unable to visit youth. Lack of a separate juvenile facility near
the Tribes meant that BIA was pul in the position of violating
federal guidelines that youth be placed close to their homes.?%

The BIAs administration of its detention program has also
made it more difficull for tribes o improve services for youth,
For ¢xample, the Shoshone Paiute Tribes of the Duck Valley
Reservation in Tdaho and Nevada provided testimony to the
Senate Indian Aflairs Committee that a youth services center
constructed on the veservation with tribal grant funds has
remained unopened and unused for several years. The BIA.
which would operate the facility, has been unable 1 secure ade-
guate stalt and has insisted that the tibes make costly improve-
ments to the facility in order to make ir more like an adulr jail.
despite the Tribes’ intention that i be used as g Facility Tor low-
level offenders. Without a functioning local facility, youth are
now sent several siates away o a flacility in Coloradn 89

The San Carlos Apache Tribe also teslilied before Congress
about a similar experience in which the Tribe built a juvenile
detention and rehabilitation Tacility with a Department of
Justice granl, ooly 1o lind thal the BIA had nol provided any
funding for the facilitys operation, maintenance, and staffing.
The Tribe was evenlually able to secire some funding from the
BIA, but enly for the detention portion. not the rehabilitation
portion. Despite the Tribes goal of providing rehabilitation
services for juveniles, the facility has ended up functioning as

“little more than a jail. "L

Funding Challenges.  The lederal povernment is responsible,
through treaties. statutes, and the trust relagonshap. tor provid-
ing law enforcement and justice services in Indian country
This responsibility is carried oul by the BIA, with assistance
from the Department of Justice (DO]). Other agencies. such as
the THS and the Substance Abuse and Mental Health Services
Administration, provide related services such as drug and aleo-
hol oeatment and mental health treatment. Tribes wishing to
provide law enforcement and justice services (eg., courts.
detention centers, police, rehabilitation services) lir their own
people may enter into contracts with the BLA or the [HS. Even
where tribes eleet to enter into conrracts 1o provide these serv-
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ices, the [ederal government is siill responsible [or providing
buse Tunding, collecting and managing data, providing suppor
and technical assistance, and promulgating broad policies gov-
erning how juvenile justice is administiered in Tndian couniry.
Fribes may also supplemenl Lhese core services with communi-
ty-based juvenile services, such as mentoring programs, cultur-
al education programs, 1een courts, drug courts, diversion pro-
grams, or Boys and Girls Clubs,

Tribal courts and tribal justice systems have historically been
severely underfunded and therelore undersialled.  Although
tribes are directly eligible [or some assistance granits From Lhe
tederal government and may apply through states for others,
they typically receive a very small portion of these funds. Due
to judicial limits b tribal taxing power, tribes cannol deperul
on a tax base to fund these programs either. Furthermore,
because many iribes are located in remote rural areas, ancillary
servives sponsored by nonprolit organizations or Faith-based.
groups are often nnavailable in tribal comimunities.

Tribal Youth Program.  Since 1999, the Office of Juvenile
Justice and Delinquency Prevention (OJJDT) has administered
the Tribal Youth Program (TYF) Lo improve juvenile justice sys-
tems among lederally recognized tribes. TYP s the lirst Q1P
program dedicated to prevention, intervention, and juvemile
justice system improvement in Native communities. According
to 4 2005 assessment ol TYP grantees, common themes emerg-
ing from improving tribal juvenile justice sytems are:

¢ The tribal justice system is an importani expression of
sovereignty. Communities not subject to Public Law 280
have developed comprehensive justice systems. However,
in Public Law 280 stales, (ribal justice syslems tend Lo be
fragmented:



Tribes have limited resources for their justice systems.
Inadeyuate pay and benelits create problems in stafl
recruitment and retention. Training and techmical assis-
rance needs are many, again being limited hy the inade-
guate lunding available. tnaddition, tribes often rely on
external funding sonrces leading to programs matched to
funding criteria rather than actual community need.

Iribal juvenile justice advocates need a “seat al the
table™ to emsure the needs of Native vouth are being
met. Resources and jurisdictional issues require working
relationships with neighboring commmunilies lo provide
services lor Native youlh. Agreements with surrounding
jurisdictions are especially critical in Public Law 280
S1ales,

Programs and activities should provide voulh with
increasced opportunities to learn about their culture and
o connect with their community, especially with 1ribal
elders. Many tribal vouth are not conmecied with their
native culture or knowledgeable about their wibal radi-
tions, Tribal culture is key to identily, sell-conflidence, and
membership:

Tribes need adequate secure and non-secure facilities
for youth. The ability to detain juveniles is necessary to
demaonstrate that the systemn has the resources o enforee
the law; however, more allernalives Lo detention, and pos-
itive activities and education within secure confinement
are needed 82
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NATIVE YOUTH IN 5TATE 5YSTEMS

Mative youlth may become parl of state juvenile justice svs-
tems if they live off the reservation (as 64% of Native Americans
da), are arrested ofl the reservation, or Hyve inarcas where stale
criminal jurisdiclion extends W tndian country under Public
Law 280: Unlike m the child welfare system, there 1s no federal
requirement that a childs wibe be comacted il the child is
involved in the juvenile justice system, so tribes have litde con-
trol over what happens to their youth® Once Native youth are
in state systems, their unique circumstances and issues are ofien
overlooked and their vutcomes are dillicult Lo track.

The federal Juvenile Justice and Delinguency Preventon Act
(1PAY of 1974 provides federal lunds to improve juvenile jus-
Lice systems al both state and local levels. To receive these
funds, states are required to submit three-year plans to the
Office-of jovenile Justice and Delingquency Prevention (O] DF)-
Starting in 1992, slates were reguired Lo address the high pro-
portion of minority youth in secure confinement in state plans.
In 2002, the cotcept ol “disproportiotate minority conline-
menl” was broadened Lo address “disproporlion:le minorily
contact,” to acknowledge the disproportionate numbers of
minarity yoully who come into contact- with the juvenile justice
system at multiple points; including arrest, referral o court,
probation, detention, and waiver to the adult system: Now
states are regutired 10 “address juvenile delinquency prevention
ellorts and system improvement ellorls designed Lo reduce,
without establishing or requiring numerical standards or quo-
las, the disproportionate number of juvenile members of the
minority groups, who come inle contact with the juvenile jus-
tice system.” 03

As i resull of these chuanges, data systems al both the federal
and state levels have been improved to allow for disaggregated
data. Unfortunately, public releases of dala eominue 1o be lim-
ited Lo black, white, and sometimes | lispanic youlh, . Muany
times: Asian youth and Native American youth are combined
and presented as "other”™ Torour knowledge, no state publish-
s Lhe dala disaperepaied by ribe. Inaddition, QP does nol



reqquire data collection where a specilic minority group does tiol
constilute al leasl one percenl ol the jurisdiciion’s lotal popula-
iion.&% Asaresult. some states with large Native American pop-
ulations, such as New York, Texas, and orida, sre nol reguired
to collect data on disparities faced by Native youth because
Mative youth make up less than 1% of the population.

The lollowing are examiples ol the barsh reatment thal youth
receive in states across the country that collect and publish data
on Native American or Alaska Native youth.

= Alaska: According to a 2006 study using Anchorage and
Tairbatiks data from 1999 10 2001, in Anchorage. Alaska
Mative youth are referred Lo juvenile courl 328 limes more
than white youth. In Fairbanks. Alaska Native youth are
£.B3 times more likely 1o be relerred 10 juvenile court than
white voulh. Alaska Native voulh are held in secure
detention at a rate of about one and a half times the rate of
white youth in Anchorage, and al mare than twice the rate
in Fairbanks.®5 A study using 2005 data from Anchorage
found that Alaska Nartive youth were referred 1o the
Division of Juvenile Justice (17]]) 383 times more [requeni-
lv than for white youth ®® This study also found that the
percemage ol Nalive gitls referred lor probation or condue
violations (533%) was more than three limes the percentage
of Native boys referred for the same violations (17%) and
more than twice the perceniage of Native girls relerred for
new offenses (20%).57 In a separate study of Fairbanks dur-
ing fiscal years 20035 and 2006, Alaska Native yourh were
rearly live limes (4.96) more likely 10 be referred 10 the D]
than white youth. The two highest levels of disproportion-
are minority contact were found for hoth Native bovs and

girls relerred lor probation or conduct violations. 58

Xty Trudian - Chiledl Welfare A (TOWAY,. 25 10505 1900, =eis feclernl
eeapircments thiat wpply o dae chilil cosiody procectliogs nvedving an
Tewdiam chilel whis s smembier of or eligible formembeeshipin g federadly ree-
wgrrized il
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Anzona; Nalive American youlh do not appear to have sta-
tstcally significant differences compared with white youth
for rates of referrals, formal and informal court processing,
and dizposition tecisions, In 2004, Native American youth
were 1 46 times more likely to be brought to detention as
white youth. Tlowever, Native youth also had a higher rate
il release Irom detention (1,54 (imes as likely (o be released
as white youth) 52 Also, Arizona tribes have the highest
number ol tribal detention centers in the country (8).70

Minnesota: Aceording to a 2005 study. Native yonth repre-
sent less than 1% of the total populaton in Minnesora, bur
represented 13.7% ol all juveniles commitied to the
Minnesota Correctional Facility at Red Wing. Native youth
show up in high numbers at juvenile facilities throughont
the state-as well. 71 Recidivism lor Native vouth is high,
evidencing a need for an appropriate re-entry program for
these youth, 72

Montana: In 2003, Native American vouth were 2.3 times
more likely 1o be arrested and referred 1o vouth courni than
were while youth, They were slightly less likely (0.85
tinies) to be diverted and one and a half times more likely
than white youth 1o be securely detained. This dispropor-
tipnality is particularly pronounced lor girls, Native pirls
made up 6.5% of the general population but 37% of all gitls
in secure custody. Native givls were also nearly three tlimes
as likely to be detained loraltercare (parole) violations as
white youth. 2

Oklahoma: Native American youth accounted lor 11% ol
the state’s population in fiscal year 2001, but 16% of the
youth sentenced o an institution; and 28% of the youth
proseculed as adults. Native American youth who were
detained were 2.5 times more likely to have their cases
petitioned for court involvement, 2.4 1imes more likely to
be translerred Lo the adult criminal system, and 1.6 times
more likely to be placed in secure custody 7



North Dakota: The arrest rate for Native American youth was
about twice that of the overall population 1n 1999, In Burleigh
County, which has the highest percentape of Native American
vouth of the four wrban connties n the state, the arrest rate for
Mative youth was about four fimes the arrest rate for the over-
all youth population in the county.  The detention raie for
MNative American juveniles was about three times the overall
juvenile detention rate from 1995 to 2000, and the commit-
mignl rale in Burleigh County 10 the state’s secure lacility was
seven times higher than tor the overall population in 2000,
Further, onece in enstody, Native American youth remained in
custody longer than the overall population. Researchers also
found that the severity of offerise did not seem to bea factor in
the decision to detain a youth. The majority of detentions
were for property, drug, or alcoholrelated offenses; or in 6% 10
10%: of the cases, for status offenses 72

South Dakota: According to the 2006 Disproportionate
Minority Contact Report, Native American youth were 2.39
times more likely 1o be arrested, 1,39 times more likely to be
detained, and 3.61 tmes more likely to be confined in a secure
correctional facility than were white youth 70

Washingron: From 2004 to 2005, Native American youth were
sentenced by juvenile courts two and a hall rimes their per-
cenlage in Lhe state; and were commilted Lo residential care al
almost three times their percentage in the state. 77

Wisconsin:  According to 2002 data, Native American youth
were 254% more likely to be arrested, 177% more Hkely o
be detained, and 373% muore likely 10 be conlined ina
secure juvenile correctional facility compared to white
youth.78 Tn counties with relatively large Native American
populations; the disparilies were even greater, 1o Vilas
County, which has one reservation. Native youth made up
18% of the youth papulation; but comprised $8% of the
youth arrested and 54% ol the youth in secure detention. In
Forest County, where two tribes have reservations, Native
youth were 21% of the youth population, but 60% of the
vouth arrestéed and 80% ol the youth in secure detention.
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In Baylield County, where one Lribels reservation is located;
Natve youth were 16% of the vouth population, but 54%
of the youth arrested and 75% ol the youth in secure deten-

ton, @

The state statistics suggest that many Native youth are incarcer-
aled in secure [acilities. Unlonunately, the conditions of con-
linement in stale or counly Lacilities are not much belter, and in

some cases worse, than the conditions of Indian country deten-

tion [acilities mentioned previously, For example, the South
Dakota State Training School in Plankinton, South Dakota, was
the subject of a lawsuit in: 2000 based on abusive staff practices.
including resteaining and solating youth. Stall eegularly used
excessive lorce against youth, many ol whom were suicidal or
suffering from other mental health problems. Native youth,
who accounted Tor 10% of the youth population in South
Dakota, constitutéd 40% 1o 45% ol yvouth in this [acilily, yel the
facility made no effort to employ Native staff or train staff in
culteal sensilivily,; and even [}rnhihi!t'.t'l }rnulh [tom Hpt‘.ak'lug
their Native langoage. Native voulh were alse disproporlionate-
Iy placed in isolated or high-security areas. While Native youth
made up less than hall the youth in the Tacility, they comprised
90% to 954% of those locked in the most secure nnits.3 As a
result of the lawsuit, that training school has been closed.

NATIVE YOUTH IN THE FEDERAL 5YSTEM

Ihe Tederal criminal law and various Tederal agencies (g,
UL Marshals Service, Federal Burean of Investigation, and
Federal Bureau of Prisons) are involved when youth are prose-
cuted in the federal system.  Recall thal even in cases in which
tribes run their own juvenile justice programs, some offenders
may he prosecuted lederally because of limits on the ability of
tribal courts to impose long sentences. Onee in the Tederal sys-
tem, the needs of youth go largely vnnoticed becanse they make
up such a small portion of the system. Approximaiely 300 10
400 juveniles under Lhe age of 18 ure arrested each year under
the federal system; which is about 2 percent or less of the total
arrests under the Tederal system B



Prosecution. The lederal sovernment’s role in law enforcement
in Indian country seems to result in either too little or too much
intervention [or youth. A 2007 series of articles in the Denver
Post documented the inadeguate lfederal response 10 crimes in
Indian country, citing the high rates at which some U5
Altorneys declined 10 prosecule cases, even very serions ones 52
Tribal governments are left to fill this voul, prosecuting offens-
e5 that federal prosecutors decline as well as those offenses that
Gall exclusively under tribal jurisdiction.. With high caseloads,
under-tunded police and courts;, and overcrowded detention
tacilities, many youth simply fall through the cracks, getting no
intervention al all.

Un the other hand, Native American vouth prosecuted in the
federal courts may spend more time in secure confinement than
youlh prosecited in state systems. First, there s concern thal
youth tried in the federal system (i.e., “federal holds”™) may
spend a much longer time in detention than other youth, in
some cases several years B Second, like Native American adulis
in the federal system. youth face tougher and longer sanctions
when tried in lederal court hecause federal sentences are usual-
ly longer than state sentences lor identical crimes. The Federal
Juvenile Delinquency Act (FJDA) has a sttong presumption
against federal courts handling juvenile cases. Belove [ederal
aulhorities may proceed against a juvenile under the T)JDA lor
crimes other than serious violent crimes and drug offenses. the
Attorney General must certily that the sate lacks jurisdiction or
does not have adeguate programs. 3!

When a Native American youth is charged for an offense
OCCUTTENE N Iraclizn oy, the .n‘!'LllurTit‘.}' General s nol
required to certiby that the tribal sovernment lacks jurisdie-
tion.%? This means that a juvenile may face prosecution by both
the tribal and federal povernments for the same ollense,  For
example, a 2002 case inyolved a 14-vear-old youth who was
arrested by (ribal police lor two incidents in which he siole a
VCR, Super Mintende, video games, and compact dises from
two houses. He was sentenced to & months by the tribal court
hut received another 24 months by a lederal court, lora toal of

two and a half vears.5 In another case, a 17-vear-old girl was
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arrested aflier a deunk driving accidem in which a passenger in
the other car was killed. Il was determined al a meeling
between the Chicf Tribal Judge, an FBI agent, and a BIA agent
that the tribal coun would assume jursdiction.  The girl was
siven probalion and ordered w complele an aleohol realment
program, psychological coumseling, community service, and
citlieral activities.  The Assistant LLS. Attorney later decided
lederal prosecution was appropriate and she was charged again
in federal court. 87 While prosccution by cach sovereign is legal,
it is guestionable whether the examples described here repre-
sent an ctticient allocation of tribal and federal resources.

Secure Detention, Youlh convicled in the lederal system are in
the custody of the Federal Bureaun of Pnisons (BOTP) for place-
ment. Fram 1994 through 2007, almost 3,000 youth were com-
mitled to the BOP for oflfenses commitied while younger than
1898 A pne-day connt in February 2008 showed a total of 188
youth in custody bt the BOP does not disclose the race or eth-
nicity of these youth or where they are placed.®® Although
Native youth are only one percent of the national youth popu-
lation, 70% of youth committed o the BOF as delinquents are
Native American, as ave 31% of vouth committed to the BOP as
adubs ™

The BOP does nol operate its own juvenile [acilities but con-
wacts with state and local facilides. As of January 2007, the
BOP had conleacts with V1 seciee Tacilities 0 nine states (A7,
1D, ME, MT, NIY, PA.SD, TN, and W) and 12 non-secure facil-
ilies in six states (AZ, MN.ND, NM, PA, and SD).?! While the
FINA specilies that juveniles should be commitied whenever
possible to “a foster home or commumity-based facility located
in or near the home community,” in practice many youth are
placed wherever thereis bed space, which means thal youth are
placed in facilities far from their families and loved ones. -



The lederal juvenile syslem exists almost as an allerthoughl,
yet this “system” has been applied to youth in Indian country
withoui any real consideration of the circumsiances of Native
American juvenile delinquents, The IJDA places o premium on
state jurisdiction, but not tribal jurisdiction, so mest routine
cases involving non-Native vouth remain ar the siate level and
ure subject to ste sancliong, while Native youlth end up Facing
federal sanctions for the same types of cases.

When new laws are passed to provide tougher penalties lor
young offenders in the Tederal system, such as anti-gang laws,
policymakers have in mind the typical non-Native federal juve-
nile allender — usnally someone involved in very serious drug
trallicking or pang crimes,  Yel because the majority of youth
prosccuted in the federal system are there by virtue of the fed-
eral government’s jurisdiction aver Indian couniry, Naiive youth
are greatly allected by (hose lougher penalties.

PROMISING APPROACIIES

There are many ways to mect the needs of Native youth start-
ing with sirengthening tribal juvenile justice systems; establish-
ing relationships between tribes and state und local juvenile jus-
tice agencies; reducing the nse of secure detention and place-
meni in adult facilities, and increasing access 1o substance abuse
and mental health treatment,  The following are examples ol
programs working in Native communities to reduce delinquen-
cy and assist youth.

Tribal Wellness Courts/Drug Courts. Drug courts are special
couri dockels to which cases invalving aleohol and other sub-
stunce abusing olfenders ancassigned for inlensive supervision
and treatment: The dmg court concept involves leveraging the
coercive powet of the criminal justice system 10 achieve ahsti-
nence and alter criminal behavior, However, a Tribal Wellness
Cowrt is more than just a-drug court, it 1s a component of the
tribal justice system. Tt provides an opportunity Tor the Native
community (o address the divastation ol alcohol or other drug
abuse by establishing imore structure and a higher level of
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accountability through comprehensive supervision, drug lest-
ing, treatment services, immediate sanctions and incentives,
team=hased] case manarement; arcl communily supporl 93
There are 58 tribal juvenile druag courts operating or being
planned as of March 2008.%% Preliminary resulis show tha
drug courts are cost-elfective. A study of Wyemings nine adult,
six juvenile, and two tribal drug courts found that drug courts
are less costly alternatives Lo incarceration.. The average cosi
per day for a drug court elient was 51859 to $25.63, while the:
average daily cost to incarcerate a juvenile client was $149.52.
The iribal juvenile substance abuse court also had only a 5%
recidivism rate compared o Lhe mational drug court recidivism
rate of 29 percent.*?

Residential Treatment Programs. Given the large numbers of
Native youth with serious aleohol and substance abuse issues,
Ty y},:-uth may need oul-ol-home placemenis 1o address their
needs. Rather than incarceration, residential treatment facili-
ties could provide the necessary services: One example: is
Raverns Wiy, 4 }'uulh suhsiance abuse Lreaiment Proeram ritn
by the SouthEast Alaska Regional Health Corporation; which
has heen recognized by the Department of Justice. the Indian
Healih Service, and the State ol Alaska as a promising practice
for treating vouth substance abuse among Native American
youth. Ravens Way combines conventional treatment, adven-
ture-hased therapy, and Native culiural activities within a resi-
dential tréatment program. Funded under a compact with the
Indian Health Service, with supplemental funding from the
State of Alaska and Mediciid, Ravens Way provides drug and
alcohol treatment services to vouth, the majority of whom are
referred to the program as part of a probationary arrange-
ment. 28 The program locuses on developing each youth's phys-
ical, emotional, mental and spiritual strengths. as well as their
communication and problem-solving skills.



Peacemaking Programs. Peacemaking is an indizenous Nalive
American form of dispute resolution and a leading example of
reslonilive jus_-il;ir.w..q_"r Originally implementeil in Navijo courts,
peacemaking creates a respectful space in which all interested
community members, victim. victim supporters, offender,
olfender supporiers, judee, prosecutor, defense counsel, police,
and court workers can obtain a shared understanding of an
event to identify steps to heal the affected parties and prevent
fuure occurrences. One example is the Nez Perce Peacemiiker
Project.. The MNez Perce Peacemaker Project offers tribal mem-
bers-a more traditional, culturally appropriate alternative to
courl. Fhe projec) trains Bow students amd tribal membieres (oco-
mediate disputes, Cases are relerred by the Nez Perce Tribal
Court to the project, where they are screened and the involved
parties are prepared [or the eventual mediation session. Iribal
mediations include victms, offenders, and other family and
tribal members who are affected by the conflict. Agreements to
restore victim losses are mutually determined by all parties %8

Told-Over Sites in Liew ol Jail_ Rural areas across the country
including Indian reservations, olten lack juvenile detention
facilities. As a result, many youth are locked in adult jails. An
alternative is to develop “hold-over™ sites. Tlald-over centers
arg shor-lerm, non-secore siles — suchoas youth genlers or
unused hospital spaces — where youth awaiting court hearings
may be given one-on-ome attention from 1rained adulis, such as
teachers and social work students. The most elfective hold-over
centers strive to retum a young persont home or to a more
appropriate community setfing within 812 hours. As an exam-
ple. belore the use ol hold-overs in North Dakota, 87 percent of
youth awaiting court hearings were held in adult jails. Now,
fewer (han-one percent remain in-aduoly j;i':l:i.qu

Cultural Translator/Tribal Liaison. Many states and localities
uses Iribal Liaisons o culiural |eamslators fo ensure That Iribes dre
informed -about their vouth: Cultural translators. work with
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Native American children and their families upon enlrance of
the child to the juvenile justice systemt in order to help the juve-
nile and the family understand the juvenile justice system, real-
ize riphts and responsibilities, and provide a better understand-
ing of the vouth's and familys needs to those people working
within the juvenile justice system. Other liaisons serve as the
main point of contacl lor the tribes and help develop inter-goy-
ernmental agreements or contracts.

The Juvenile Detention Allernatives Inmiliative.  For lifleen
vears, the Juvenile Detention Alternatives Initative (JDAI. a
project of the Annie T. Casey Toundation, has demonsirated
thal jurisdiclions can salely reduce reliance on secure detention
and generally strengthen their juvenile justice systems through
a series of iner-related reform sirategies.  JDAT 1s now being
replicated in over 80 jurisdictions across the country, Many ol
the jurisdictions participating in JDAI have been working to
address the needs of Native youth. Examples of new innova-
Lions Lhat are vccurring in JDAL sites include;

= WNative peaple are stakeholders on JDAT steering
commiliees;

*  Protocols are in place to alert the tribal health service
when a Mative youth is arrested or detained by the
COHATIY

*  (ourt data is disaggregated by wibal atfiliation to ensure
the juvenile court is providing calmrally sensitive
SETVICES]

e Spiritual services are offered Lo Nalive youth in detention.
Local Native elders conduct one-on-one visits with youth
and hold 1alking cireles;

« Iransparency between tribal and county court staff allows
sharing of court daia, count orders; and management
reporls;



» Sharing case management of Native youth or transferring
jurisdiction when 1ribal services are deemed more
Appropriate; and

» Tribal liaison positions work through issues, bridge
services, and help with problem solving in an altempl o
create cquity while respecting sovereignoy 140

Evidence-based Praclices. In the last decade, the juvenile jus-
tice field has greatly expanded its knowledge of programs and
approaches that have been proven 1o reduce the re-ollending
rates of juveniles, and programs that have the opposite effect. 8
For example, we now know that youth who have been previous-
Iy prosecuied as adults are, on average, 34% more likely Lo com-
mit crimes than youth retained in the juvenile justice system 191
We also know evidence-hased programs are more cost-ellective;
every dollar spent on evidence-based programs can vield
berween $6 1o $13 in cost savings.!%? While evidence-based
programs have been successlul with Native youlh, many have
not been tested in Native commumnities, In addition, some of the
proven intensive treatment services, such as Functional Family
Fherapy or Multisystemic Therapy, may be dillicult 1o imple-
mment in remote communities which often lack appropriate men-
tal health professionals. Therefore, tribes should consider
adapting the existing evidence-hased practices (o meet their
needs and the resources available, creating their own evidence
of what works for their communities.

Al he Washington Stare Institute of Public Policy has analyzed 371 ngorous
comparison: groap evaluations of adult comrections, jovenile justce, and pre

vention programs; to identfy programs that have demonstrated stadstically
significant reductions in crilng onfconies. Ans, 5., Miller, M. and Drake, £.
(20060, Evidence Based Pmblic Tolicy Options to: Heduee  Putnre Prison
Constrction, Crinmnal justce Costs, and Crime Rates: Olynipia- Washington
State listimite for Public Policy.
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SOLUTIONS AND RECOMMENDATIONS

Strengthen iribal juvenile justice systems. Tribal govern-
menls  have primary responsibility for addressing  juvenile:
delinquency in Native American communities, particularly
low-level ollenses characteristic ol adolescent delingquen
behaviors,  They may work together with stale and lederal
agencies; but tribes are still the primary law enforcement pres-
ence in the community. While recognizing that each tribe must
independently delermine ils own needs and priorilies, Lribes
should consider developing separate juvenile components to
their jusiice systems.

« Congress should make more [lexible lunding available
to sirengthen teibal juvenile justice svsicms, increase
tunding for the Tribal Youth Program, and make tribes
directly eligible lor more general lunding sources such
as local low enlorcement assistance grants and alcohol
and substance abuse grants.

« Juvenile juslice prolessionals, advocacy orsanizalions,
and foundations should establish relationships with
tribal governments (o make lools, (raining, and tech-
nical assistance available 1o tribal justice systems and
assist ribal governments in identifying reforms that
will work in Indian country.

Reduce reliance on secure detention in tribal justice systems,
Tribal juvenile justice systems may benefit from an assessment
al their use of secure deteniion, particularly in adull [acilities,
and identification of alternatives o avoid Lthe unnecessary
detentiont of youth. Tribes may wish to explore other models
[or their juvenile justice sysiems, such as a probation-based
model, a Toster care-based model, ora health and  treatment-
based model. These approaches may also enable tribes to use
alternative sources ol federal Tunding, such as Tule TV-E or
Medicaid.



¢ 1A and DO fupding to- tribes should have greater tlexi-
hility so tribes can construct and operate juvenile facilities
withoul Being fied (ora prison model.. o paricalarn, these
agencies shonld fund multipurpose facilities for youth
ivolved in the tribal justice system that would include
24-honir atlendant cire, detoxiflication rooms, and non-
secure holding beds. '

s The WA should revise juvenile justice standards, policies,
and practices to reflect these juvenile justice retorm etforts,
including placing a greater emphasis on communirty-based
alternatives o detention, removing youth from adult Taali-
ties, and providing services for low-level offenders,

»  Tribal assessments of staie or local [acilities which house
Native youth under tribal jurisdiction should consider
whether youth are housed in safe conditions and are pro-
vided with appropriate education and support services.

SUPPORT NATIVE YOUTH TN S5TATE S5YSTEMS. Siates
should ensure fair treatment of Tndian youth and work 10 facil-
itale: cooperalion and communmication with nbes in onder Lo
provide the best possible services to youth in state systems and
ensure that youth receive authentic tribal support (e.g., spiritu-
ality, mental health, drug and alcobol treatment, connseling, re-
entry programming and planning).

¢ Siate and local governmenis should ensure (ribal partici-
pation on-juvenile jusiice advisory commillees Or COm-
missions.

« A child’s mmibe should be contacted when a mribal youth is
detained in astate or local facility so the tribe can inter-
vene by providing support and services. In this context,
it is important that the rribe be treated as an independent
povernment, nol simply a5 4 social services provider,
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States shonld collect and publish data about MNarive
American youth even il Native youth are less than 1% ol
population. State and local juvenile justice syslems
should conduct regular andits of their systems to identify
dispariiies and work to address them, with a particular
[ocus oo the use ol secure conlinement and transler to the
adult criminal system.

Increase Atlention to Native Youth in the Tederal System.
Mative youlh comprise the majorily of youlh in lederal cuslody,
vet the laws and practices of the system have been developed
with little attention 10 the needs of Native youth.

Congress should carefully consider the impact of federal
juvenile or eriminal laws on Native American youth,
including laws which provide Tor longer sentences lor
vouth in the federal system, or which increase the number
ol youth wha may be iried as adulis.

The Pederal Bureaw ol Prisons should collect and publish
data about Native American youth. including data on
arrest, prosecition it the juvenile or adull system; decli-
ration ol jurisdiction, placemenl, and oulcomes.

The Federal Bureau of Prisons should tollow its:.own poli-
cies with respect to Natve American youth in its custody
In particular, the BOP should adhere Lo the federal
requirement that juveniles not be placed far from home.

Comprehensive Data Collection. Tn order 1o design ellective
interventions, more information is neeted on Native youth in
the juvenile justice system.

In the reauthorization of the federal Juvenile Justice and
Delitiquency Prevention Act of 1974 and other hills,
Congress should [und new comprehensive research on
Mative American youth and delinquency, beginning with a
haseline study of Native American juvenile delinguents in
tribal, state, and federal systems, including youth trans-
terred to the adult system.



The BIA and the DQYJ, working together with tribes,
should keep accurate and updated daiz on juveniles in
Lribal ‘and lederal custody, including the location ol juve-
niles in out- of-home placement and average lengths of

siay, and this daia should be made readily available 1o the
public.

Juvenile justice professionals shonld increase efforts w
ientily, evaluate and improve intervention ang (reatment
models for Native youth. 1n addition, tribes should create
their own evidence-based programs.
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