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Introduction

1. This report is submitted on behalf of by Human Rights and Gender Justice Clinic at
the City University of New York Law School, American Civil Liberties Union,
ACLU Michigan/Juvenile Life Without Parole Initiative, Campaign for Youth
Justice, Correctional Association of New York, Human Rights Advocates, the Project
on Addressing Prison Rape, and Youth First.

2. We submit this report to bring to the Committee’s attention serious human rights
violations involving children in conflict with the law in the United States in advance
of the adoption of the List of Issues Prior to Reporting at the 59th session of the
Committee Against Torture (“the Committee™) to be held from 7 November to 7
December 2016.

3. Following review of the U.S.’s third to fifth periodic reports in 2014, the Committee’s
Concluding Observations expressed concern about “the notable gaps in the protection
of juveniles in the State party’s criminal justice system. In particular, the Committee
express[ed] once again its concern at the conditions of detention for juveniles,
including their placement in adult jails and prisons and solitary confinement.” { 23. It
recommended that the government (1) ensure that juvenile detainees and prisoners
under 18 are held separately from adults; (2) prohibit the use of solitary confinement
for juveniles; (3) employ alternatives to incarceration and (4) ensure full
implementation of the UN Standard Minimum Rules for the Administration of
Juvenile Justice (Beijing Rules) and the UN Guidelines for the Prevention of Juvenile
Delinquency (Riyadh Guidelines).

4. The Committee also expressed concern about challenges in implementing the
National Standards to Prevent, Detect and Respond to Prison Rape under the Prison
Rape Elimination Act (PREA). 1 21. Among other requirements, these standards
require that individuals under 18 be housed separately from adults in prisons, jails and
lock ups.! The Committee recommended that the U.S. “ensure that PREA standards
or similar standards are adopted and implemented by all states.”
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The Committee also recommended that the U.S. abolish the sentence of life
imprisonment without the possibility of release on parole for offenses committed by
children under 18, irrespective of the crime committed, and to enable individuals
currently serving such sentences for crimes committed as children under 18 to have
their cases reviewed by a court for possible resentencing and restoration of parole
eligibility. | 24.

Exclusion and Transfer of Children from the Juvenile
to Adult Criminal Justice System

In violation of international law, all 50 U.S. states allow or require that children in
conflict with the law be tried as adults in certain circumstances. Approximately
200,000 children are tried as adults each year and the majority of these children are
transferred or excluded from juvenile proceedings without any hearing or
individualized consideration of their circumstances, individual maturity or culpability.

Several states have established an upper age of juvenile court jurisdiction below age
17. In 2016, Louisiana and South Carolina changed their laws to allow 17 year olds to
be tried in juvenile courts. However seven states still exclude all 17-year-olds from
juvenile court jurisdiction, automatically trying them as adults regardless of the
offense or prior history.2 Two of the seven, New York and North Carolina, also
exclude 16-year-olds from juvenile jurisdiction.®

State laws also allow or require that children be tried as adults in certain
circumstances. Statutory exclusion laws automatically require that children of a
certain age, accused of specified crimes be tried as adults. Prosecutorial discretion
provisions allow prosecutors to decide whether to try a child who falls in specified
age and offense categories as an adult without any judicial oversight.

Children in Adult Jails and Prisons

Despite the Committee’s recommendations, because of state exclusion and transfer
laws, the United States continues to routinely incarcerate persons below 18 years of
age in adult jails and prisons at high rates. On any given day in the U.S., more than
5,000 children are detained in adult jails and prisons.*

No federal law prohibits states from trying children as adults and imposing adult
criminal penalties on them. Once in the adult criminal justice system, states can hold
children in adult facilities pre-trial and post-conviction. However, federal standards
implemented under the Prison Rape Elimination Act (PREA) require that children
tried in the adult criminal justice system be housed separately from adults. However,
only federal facilities are legally bound by the standards. The vast majority of
children in adult facilities are in state custody. The only mechanism for state and
local enforcement of the standards is through the imposition of federal funding
penalties. States may lose five percent of certain federal grants for their failure to
comply with the standards.®



11. Some states have reformed their laws, policies and practices to comply with the
standards by allowing children tried as adults to remain in juvenile facilities pre-trial
or post-conviction or by creating separate facilities for youth within the adult system.®
However, some states have indicated that they will not comply with the separation
requirement, and the majority of states have issued “assurances” that they are
working on coming into compliance but there is no deadline for actual compliance.’
There are continuing attempts in Congress to change and potentially weaken the
financial penalties imposed on states that fail to comply with PREA as well as to
extend the time for accepting assurances.®

Questions:

Please provide information about what the government is doing to ensure that
persons below 18 years of age are not detained in adult jails and prisons.

Please submit data on state compliance with the Prison Rape Elimination Act’s
requirement that persons below 18 years of age be housed separately from adults in
jails and prisons. What impact has enforcement of separation requirements had on
incarcerated children’s ability to access facilities, services, programming? Have the
requirements resulted in increased isolation or solitary confinement of children?

Please describe the government’s efforts to ensure state compliance with PREA.
Have any states lost federal funding for failure to comply? How long will states be
able to assert they are working towards compliance before losing federal funds?

Please describe other efforts to separate juveniles from adults in jails and prisons,
including information on attempts to extend the protections of the Juvenile Justice
Delinquency Prevention Act to all persons below 18 years of age.

Abuse of Children in Adult Facilities

12. Incarcerating children and young adults in adult jails and prisons increases their
vulnerability to numerous violations of the Convention Against Torture, including
acts of physical assault, sexual violence, solitary confinement, and lack of access to
appropriate medical and psychological care as well as educational and rehabilitative
services. Children in adult facilities are more likely to commit suicide than youth in
juvenile facilities.®

13. Children in adult facilities are twice as likely to be physically harmed by staff as their
counterparts in juvenile facilities.!® The U.S. has recognized that juveniles in adult
jails and prisons are at high risk of sexual violence,!! and statistics on sexual violence
likely under-report sexual victimization of persons below 18 years of age.*?

14. Recent suicides of young men who were detained and incarcerated as children,
illustrate the devastating impact of incarceration in adult jails and prisons. In
November 2014, Benjamin Van Zandt, a 21 year old with a history of mental illness
hanged himself in a New York state prison. Van Zandt was imprisoned at age 17 for



arson. While in prison he suffered sexual assaults, physical beatings and harassment
by older inmates. Van Zandt spent long stretches of time in solitary confinement
where there were lapses in his anti-psychotic medication. Before his death, he was
placed in solitary confinement in a Special Housing Unit (SHU) for fighting with
another inmate, he was found dead in the SHU two days later.*3

15. Kalief Browder was arrested at age 16 and sent to Rikers Island jail for allegedly
stealing a backpack. He spent three years at Rikers awaiting trial where he was
repeatedly beaten by correctional officials and inmates and spent nearly 2 years in
solitary confinement. Browder tried to commit suicide at Rikers several times.
Browder refused plea deals that would have gotten him released earlier asserting that
he was not guilty. Prosecutors eventually dropped the charges against him. After his
release,lan June 6, 2015, Browder still plagued by his experience in jail, committed
suicide.

Questions:

What efforts has the Department of Justice undertaken to investigate widespread
allegations of abusive conditions of confinement, physical abuse and sexual violence
against (1) children in adult jails and prisons and (2) children in juvenile detention
facilities?

What efforts has the government undertaken to ensure that all detained and
incarcerated youth (whether under the jurisdiction of the adult or juvenile justice
system) are in facilities that provide adequate and developmentally appropriate
facilities, staffing, mental and physical health services, and programming?

Children in Solitary Confinement

16. A disproportionate number of children end up in solitary confinement in adult jails
and prisons because of alleged misconduct or for their protection.’® Solitary
confinement is also imposed in juvenile detention facilities. Although the U.S.
Constitution creates certain due process protections prior to placing inmates in
solitary confinement for punitive purposes, there is no requirement that age be
considered in the due process analysis.

17. Neither states nor the federal government publish systematic data that show the
number of children held in adult jails and prisons who are subjected to solitary
confinement. It is thus impossible to determine the precise number of people under
age 18 subjected to solitary confinement. But research suggests that protective and
punitive solitary confinement likely account for a significant proportion of cases.
Research by Human Rights Watch and the ACLU recently found that some jails hold
100% of adolescents in solitary confinement for the entire period of their pre-trial
detention — to protect them from adults.'® Research by Human Rights Watch and the
ACLU also recently found that in some jails and prisons, a significant percentage of
adolescents are subjected to punitive solitary confinement. This practice is likely to
account for much of the solitary confinement of children in prisons in counties that
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charge large numbers of children as adults. Many officials reported to Human Rights
Watch and the ACLU that they subject children and adults to the same disciplinary
rules and that they subject children to solitary confinement as a punitive sanction.’

In July 2015, President Obama directed Attorney General Loretta Lynch to review the
use of solitary confinement in American prisons.'® The results of that review included
a recommendation that children never be placed in restrictive housing, which includes
solitary confinement and other forms of segregation, and that, with respect to “young
adults” (persons aged between 18 and 24), “[c]orrectional officials should strive to
limit the use of restrictive housing whenever possible[.]”*° Soon thereafter, President
Obama announced that, through executive action, the federal government would end
the use of solitary confinement for detained juveniles.?® However, the President does
not have the authority to prohibit solitary confinement of youth in state detention
facilities and the majority of incarcerated children are in state custody.

Some states have introduced measures to end the use of solitary confinement for
children detained in adult and juvenile facilities. For example, North Carolina prison
officials recently pledged to end the use solitary confinement for youth incarcerated
in adult prisons.?! This follows the critical announcement made in 2015 by New York
City’s Rikers Island complex which eliminated isolation for 17- and 18-year-olds and
committed to extend the same protection to all youths 21 and under in 2016.%2
Similarly, Colorado recently passed a law severely restricting the use of solitary in
juvenile detention facilities.®

Questions:

Please provide information about the number of children who are subjected to
solitary confinement in (1) adult jails and prisons and (2) in juvenile facilities.

Please describe what measures the federal government is taking to end solitary
confinement of children at the federal, state and local level.

20.

21.

Life Without Possibility of Release on Parole Sentences

In the last five years, the U.S. Supreme Court has prohibited the mandatory
imposition of life-without-parole sentences for persons who commit homicide crimes
when they are below 18 years of age. Although life-without-parole sentences can be
imposed if children commit homicide crimes, the Court has required an
individualized determination that considers differences between children and adults
as a mitigating factor before the sentence can be imposed. However, despite this
requirement, state courts have continued to impose the sentence.?* In 2016, two
states, Utah and South Dakota, categorically banned the imposition of life-without-
parole sentences for children.?® Nineteen states now prohibit such sentences.?®

The Supreme Court has recently ruled that the prohibition on mandatory juvenile life-
life-without-parole (JLWOP) sentences is retroactive.?’” However, as of January
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2016, an estimated 2000 thousand individuals continued to serve life without parole
sentences for crimes committed as children.?® There have been substantial delays in
scheduling re-sentencing hearings in Michigan, Pennsylvania and Louisiana, the three
states with the largest population of individuals serving JLWOP sentences as well as
challenges in obtaining legal representation. When re-sentencings have occurred,
many courts have re-imposed life without parole sentences.?®

For instance in the state of Michigan, only twenty-six individuals sentenced to life-
without-parole for crimes they committed as children have been re-sentenced — 362
individuals still await re-sentencing. Over half of the individuals resentenced received
a life-without-parole sentence again, including those who committed crimes as 14-
year-olds and children convicted of felony murder or aiding and abetting homicide
offenses. Those not sentenced to life without the possibility of parole have received
the harshest alternative sentences — a minimum of forty years (before becoming
parole eligible) and a maximum of sixty years; virtual life sentences.

Some states have found that de facto life without release on parole sentences --
sentences for a term-of-years exceeding a normal life span -- are impermissible,® but
other states continue to allow these sentences to be imposed for crimes committed by
children.®

Questions:

What efforts are being undertaken to prevent further implementation of juvenile
life without parole sentences?

What efforts are being undertaken to ensure that individuals serving life-without-
parole sentences are resentenced in a fair and timely manner?

24,

Violations in the Juvenile Justice System

On any given day there are 54,000 children incarcerated in youth prisons or other out-
of-home placements in the juvenile justice system 32 More than half of U.S. states
allow children to be detained for nonviolent status offenses such as skipping school,
running away from home or possessing alcohol.®® Youth prisons (also known as
training schools, juvenile correctional facilities, youth development centers) are the
signature feature of state juvenile justice systems. The largest chunk of state juvenile
justice spending is on youth prisons, an approach that came into existence 100+ years
ago. Many youth prisons are replete with violence and abuse. According to the
Bureau of Justice Statistics, a division of the United States Department of Justice, ten
percent of children in youth prisons report sexual assault, while over 50 percent fear
physical attack.®*

Questions:



How many children are incarcerated in juvenile detention facilities each year? How
many are detained for status offenses?

What efforts has the government undertaken to promote alternatives to
incarceration and full implementation of the Beijing Rules and Riyadh Guidelines?

Racial Disparities

25. Children who end up in the juvenile and adult criminal justice systems are
disproportionately minorities. Disparities begin when a decision is made to arrest a
child: African-American children make up 30% of those arrested while they only
represent 17% of the population. African-American children comprise 62% of
children prosecuted in the adult criminal system. Nearly three-quarters of children
who receive adult prison sentences are youth of color, and African-American youth
are nine times more likely than white youth to receive an adult prison sentence.®
Racial disparities also are evident in the imposition of JLWOP sentences. Since 1992,
black children arrested for murder are twice as likely to end up sentenced to life
without parole as white children arrested for murder.*

Questions

What efforts has the government undertaken to address racial disparities at all
stages of children’s contact with the juvenile and criminal justice systems?
Respectfully submitted,

Cynthia Soohoo

Director, Human Rights and Gender Justice Clinic

City University of New York Law School
cynthia.soohoo@law.cuny.edu
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2 GRIFFIN ET AL., supra note 2, at 21. Since the report was written, lllinois, Louisiana, Massachusetts, New
Hampshire, South Carolina, and Connecticut raised their age of juvenile court jurisdiction to 17. The states
that currently automatically try 17-year-olds as adults are: Georgia, Michigan, Missouri, Texas and
Wisconsin.
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