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BeEcause THE CONSEQUENCES AREN’T MINOR




VIRGINIA

WHAT IS THE LAW IN VIRGINIA?

Virginia allows for young people to be sent to the adult criminal justice system, including incarceration in jails and prisons, through a variety of legal mechanisms. Although Virginia’s statutory scheme does not specifically reference discretionary waiver, mandatory waiver, and direct file, it does allow for these practices through processes it terms “juvenile transfer” and “certification.”
 The following include the key features of the way young people end up in the adult criminal justice system in Virginia.
Juvenile justice jurisdiction runs until youth turn 18. Juveniles are defined as persons under age 18. There is no minimum age in Virginia for juvenile court jurisdiction, but juveniles must be at least 11 years old before they may be committed to the custody of the Department of Juvenile Justice.
  
Transfer hearings. Generally, juveniles who become the subject of juvenile delinquency petitions before their 18th birthday are subject to the jurisdiction of Virginia’s Juvenile and Domestic Relations Court (J&DR Court).
 Before a juvenile may be transferred or certified to the adult Circuit Court, the J&DR Court must hold a preliminary hearing. Depending on the status of the case, the preliminary hearing can either be a full review of on which court the young person should be tried him or her, or it can be a perfunctory hearing in which competence is presumed and the prosecutor only needs to establish probable cause to send the case to the Circuit Court.
 There are a series of factors the court can consider when determining if a juvenile should remain in the juvenile court. (These factors only apply to judicial waiver decisions and do not apply when the case is statutorily excluded.) 
· The seriousness and number of alleged offenses.


· The record and previous history of the juvenile in this or other jurisdictions. 
 

· The youth’s age.

· Whether the juvenile has previously absconded from the legal custody of a juvenile correctional entity in any jurisdiction. 

· The extent, if any, of the juvenile's degree of mental retardation or mental 
  
    illness. 

· The juvenile's school record. 

· The juvenile's mental and emotional maturity.

· The juvenile's physical condition and physical maturity.

· Whether the juvenile can be retained in the juvenile justice system long enough for effective treatment and rehabilitation. 
· The appropriateness and availability of the services and dispositional alternatives in both the criminal justice and juvenile justice systems for dealing with the juvenile's problems. 
 

Judicial discretionary waiver.
  As stated, in some cases the juvenile court retains discretion over the transfer decision. To do so, the court must first conduct a transfer hearing.
 If a juvenile is alleged to have committed a crime that would be considered a felony if committed by an adult,
 the prosecutor may move to have the juvenile tried as an adult. There is a rebuttable presumption
 (i.e., it is taken to be true unless someone comes forward to contest it and proves otherwise) that the juvenile is competent to stand trial as an adult. The burden of proof rests on the young person to show that the state has not met the thresholds (that a young person is competent, 14 or older, written notice was given, and that there was probable cause that the youth committed the crime) for him or her to be tried as an adult. If a judge finds probable cause, the court must decide whether the juvenile is “not a proper person” to remain within the jurisdiction of the juvenile court. The court can then consider the above factors when making the decision.
  

Prosecutorial waiver or certification.
 In Virginia, the “certification procedure,” which is similar to the direct file procedure in other states, places the choice of prosecution in an adult or juvenile forum solely in the hands of the prosecutor, who in Virginia is referred to as the “Commonwealth Attorney.”
 The prosecutor may elect to try a youth as an adult if the youth is charged with certain crimes.
 The prosecutor must provide “written notice of his intent” to try the juvenile as an adult,
 and a hearing must be held. Once again, it is up to the young person being charged to prove that he or she is not competent
 to stand trial as an adult. If the J&DR Court finds that the juvenile is at least 14 years old, that the prosecutor has provided written notice of wanting to try the young person as an adult, and that there is probable cause that the juvenile committed the crime, the charge is certified to Virginia’s Circuit Court. If these thresholds are met, the court has no discretion to retain juvenile court jurisdiction.
  The transfer factors used in discretionary waiver proceedings have no bearing on this certification decision.

Statutory or legislative exclusion or mandatory waiver.
 If a juvenile is charged with certain forms of murder or aggravated malicious wounding, and the same legal thresholds are met in a hearing (that a young person is competent, 14 or older, written notice was given, and that there was probable cause that the juvenile committed the crime), the young person will be tried as an adult. Assuming that these thresholds are met, the juvenile court has no discretion to retain juvenile court jurisdiction. Again, the transfer factors described under the state’s discretionary waiver have no bearing on this decision.

Reverse waiver. If the young person is waived to the adult court under discretionary waiver, the youth may appeal the decision and try to get transferred back to the juvenile court. A young person has 10 days to appeal the transfer decision. The adult Circuit Court has jurisdiction over this appeal and may decide to keep the case or return it to the juvenile court for adjudication and disposition.
  With the exception of the probable cause determination, which is not subject to review on appeal, the Circuit Court may review the J&DR Court’s transfer decision to determine if it was in compliance with Virginia’s transfer statute.
 Also, when a prosecutor’s motion to transfer a juvenile to the adult court is denied, he or she may appeal this decision to the adult Circuit Court, if it is in the public interest to do so.
  
Virginia is a blended sentencing state.  In Virginia, juveniles tried as adults are entitled to jury trials, but are sentenced by Circuit Court judges. In most cases, juveniles who are tried as adults may be sentenced, at least partly, as juveniles, but the availability of some juvenile sentencing options turns upon whether the offense is categorized as a violent juvenile felony.
 If this threshold is met, a juvenile may serve a portion of the sentence in juvenile justice system and serve the rest of the sentence in the adult system. Youth also may receive a suspended adult sentence if they successfully complete their juvenile term. If the offense is not categorized as a violent juvenile felony, the Circuit Court can then sentence the juvenile as either an adult or as a juvenile. This can include a commitment as a “serious juvenile offender,” which allows the court to sentence a juvenile to a longer term in a juvenile correctional facility than is otherwise permissible under Virginia law. Typically, the maximum juvenile sentence is three years,
 but a “serious juvenile offender” may be sentenced for up to seven years, or until the juvenile’s 21st birthday, whichever occurs first.
 In these cases, the Court reviews the progress of the juvenile on an annual basis beginning on the second anniversary of the sentence, and has the authority, even when the youth has been sentenced as an adult to a blended sentence, to suspend the remaining juvenile and/or adult time if the young person has demonstrated necessary progress.

Other distinctive features of Virginia’s adultification statutes. In Virginia, prosecutors may move to certify a felony or misdemeanor offense not otherwise eligible for certification to adult court, to the adult court for trial if the offense is “ancillary” or related to another offense that is subject to certification.
  An "’[a]ncillary crime” or “ancillary charge” means any delinquent act committed by a juvenile as a part of the same act or transaction as, or which constitutes a part of a common scheme or plan with, a delinquent act which would be a felony if committed by an adult.”
  If the juvenile court determines at the preliminary hearing that a charge is ancillary to a certified charge, the charge will be sent to the adult court for prosecution and disposition with the certified charge.
 Also, in Virginia, when certain offenses are tried in the adult court, they are subject to mandatory minimum adult prison sentences. For example, the crime of use of a firearm in the commission of a felony carries three years of mandatory adult prison time for a first offense, and trumps the ability of the Circuit Court Judge to order a juvenile sentence.

Once an adult, always an adult. Virginia’s Once an Adult, Always an Adult provision provides an alternative avenue to adult court jurisdiction for juveniles who were certified or transferred to the jurisdiction of the adult court in a prior proceeding. In Virginia, “[t]he trial or treatment of a juvenile as an adult pursuant to the provisions of … [Virginia’s juvenile code] shall preclude the juvenile court from taking jurisdiction of such juvenile for subsequent offenses committed by that juvenile.”  According to the Virginia Supreme Court’s interpretation of this statute, the transfer of a juvenile to adult court will keep all future charges in adult court, even if the charges first brought in Circuit Court were ultimately dismissed.
 Additionally, Virginia’s Once an Adult, Always an Adult statute does not distinguish between subsequent felony and misdemeanor offenses.
  Therefore, a misdemeanor offense, which could not normally be brought against a juvenile in the adult court, must be prosecuted in the adult court if the juvenile was tried or treated as an adult in a prior proceeding. 
Young people convicted in the adult court can end up in adult jails and prison. Virginia permits, but does not require, that youth awaiting trial as adults can be housed  with the general population in adult jails without the sight and sound separation benefits allotted to youth being tried as juveniles detained in adult jails.
 After a juvenile was brutally beaten in the Virginia Beach Jail, the law, which previously mandated that youth be placed in adult jails, was changed in 1997 to make this placement discretionary. According to a recent report by Amnesty International USA, of the 2,225 youth in the United States serving life without the possibility of parole, the adult Virginia Department of Corrections (DOC) houses 48 of them.
  

NOTES
�. Va. Code § 16.1-269.1.


�. Va. Code §§ 16.1-228, 16.1-278.8(A)(14). 


�. Va. Code§ 16.1-241. This is true even if the delinquency petition is initiated after the juvenile’s 18th birthday. However, juveniles who reach the age of 21 before they are charged with a felony that occurred before their 18th birthday are adjudicated as adults.


�. Va. Code § 16.1-269.1(A)(4).


�. Va. Code § 16.1-269.1(A)(4).


�. Va. Code § 16.1-269.1(A)


�. Va. Code § 16.1-269.1(A).


�. This provision relates to felony offenses that are not eligible for certification pursuant to Va. Code § 16.1-269.1(B) or (C)) (typically less-serious felony offenses) or felony offenses that are eligible for certification pursuant to Va. Code § 16.1-269.1(C), but that the Commonwealth did not choose to certify to the Circuit Court. As a practical matter, Commonwealth Attorneys tend to use the Va. Code § 16.1-269.1(C) procedure, where possible, as it is an easier standard to meet and puts the Commonwealth in a better bargaining position for possible plea negotiations.


�. Va. Code § 16.1-269.1(A) (3), (D). 


�. Va. Code § 16.1-269.1(A).


�. Va. Code §16.1-269.1(C).


�. Va. Code § 16.1-269.1(A).


�. Robbery, malicious wounding, abduction, carjacking, rape, or other specific charges set forth in Va. Code § 16.1-269.1(C).


�. Va. Code § 16.1-269.1(C). 


�. Va. Code § 16.1-269.1(A) (3), (D). 


�. Va. Code § 16.1-269.1(A) (1), (C), (D).


�. Va. Code § 16.1-269.1(B)


�. Va. Code § 16.1-269.4.


�. Schwartz v. Commonwealth of Virginia, 41 Va. App. 61, 70 (2003); Va. Code § 16.1-269.1(A). 


�. Va. Code § 16.1-269.3.


�. A “violent juvenile felony” is defined as any offense that is subject to certification to the adult court pursuant to Va. Code § 16.1-269.1(B) or (C). The statute reads that, under this provision, a juvenile may “serve a portion of the sentence as a serious juvenile offender … and the remainder of such sentence in the same manner as provided for adults”; (ii) “… serve the entire sentence in the same manner as provided for adults”; or (iii) a suspended adult term “conditioned upon successful completion of such terms and conditions as may be imposed in a juvenile court upon disposition of a delinquency case….” [see Va. Code § 16.1-272(A)(1)]. 


�. Va. Code § 16.1-285.


�. Va. Code § 16.1-285.1


�. Va. Code §§ 16.1-285.1, 16.1-285.2.


�. Va. Code §§ 16.1-269.1(D), 16.1-272.


�. Va. Code § 16.1-228.


�. Va. Code §§ 16.1-269.1(D). “If a juvenile is convicted of a violent juvenile felony, for that offense and for all ancillary crimes the court may order that” the juvenile be sentenced as an adult for a violent juvenile felony. Va. Code § 16.1-272(A)(1). If a juvenile is convicted by the Circuit Court of a felony offense, other than a violent juvenile felony, he may be sentenced as a juvenile or an adult. Va. Code § 16.1-272(A)(2). “If the juvenile is not convicted of a felony but is convicted of a misdemeanor,” he will be sentenced as a juvenile. Va. Code § 16.1-272 (A)(3).


�. Va. Code § 18.2-53.1.


�. See, for example, Cook v. Commonwealth, 268 Va 111 (2004).


�. Va. Code § 16.1-271.


�. Va. Code § 16.1-249(D). 


�. Amnesty International and Human Rights Watch. (2005). The rest of their lives: Life without parole for child offenders in the United States. New York: Author.
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