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My name is Gabrielle Prisco.  I am the Director of the Juvenile Justice Project of the Correctional Association of New York and an attorney who previously represented children in New York City’s Family Court.  The Correctional Association of New York is an independent, non-profit organization founded by concerned citizens in 1844 and granted unique authority by the New York State Legislature to inspect prisons and to report its findings and recommendations to the legislature, the public and the press.  The Juvenile Justice Project is committed to reorienting New York’s youth justice system away from its current largely punitive approach toward an approach in which children are treated as children, the legal remedies applied to children match relevant risk levels, racial inequalities are eliminated, and evidence-informed best practices become the norm.  The Project works toward a youth justice system that is transparent and accountable to children and their families and to communities, legislators, policy-makers and the public.  The youth justice system we envision is one in which no child is abused or harmed and where all children are given the tools and skills they need to succeed.  I thank the Council for the opportunity to testify on the crucially important issue of raising the age of criminal responsibility in New York State.
New York is one of only two states in the nation (the other is North Carolina) that automatically prosecutes every single 16 and 17 year-old as an adult.
  In addition, New York State treats children ages 13, 14 and 15 accused of committing certain serious crimes as “juvenile offenders.”  A child charged with one or more juvenile offenses is automatically prosecuted in adult criminal court unless their case is transferred for determination in Family Court.
  13, 14, and 15 year-olds prosecuted in adult court may be subject to lifelong criminal records.  If such a juvenile offense case is waived to Family Court, the child will be charged with a Designated Felony petition (also known as an “E” petition), and will be subject to more stringent dispositional outcomes than if they were charged with an act of juvenile delinquency.
 
In a recent speech, Judge Jonathan Lippman, Chief Judge of the State of New York and Chief Judge of the Court of Appeals, called for New York State to raise the age of criminal 

responsibility for those young people accused of committing non-violent crimes in New York State.  In his speech, Chief Judge Lippman presented a series of compelling arguments about the differences between the brain development of children and adults.  Judge Lippman also articulated a number of key differences between New York State’s Family Court and adult criminal court systems, highlighting the ways in which Family Court is better equipped to deal with the needs adolescents. 
The Correctional Association of New York applauds Judge Lippman’s courageous speech and strongly believes in the scientific research and analysis cited by the Judge as grounds for his proposal.  We further believe that this body of scientific research and analysis supports raising the age of criminal responsibility for all children to the age of 18 regardless of charge severity.

A robust body of developmental research has shown that the brains of children, even in late adolescence, are not fully formed.  As the American Psychological Association and the Missouri Psychological Association stated in an Amicus Curae brief to the Supreme Court, adolescents lack the critical decision making and risk assessment capabilities of adults while simultaneously being more susceptible to peer pressure.
  Furthermore, adolescents have not yet developed the ability to understand consequences and are less in control of impulses and aggression.
  As Dr. Ruben C. Gur, neuropsychologist and Director of the Brain Behavior Laboratory at the University of Pennsylvania, states: “the evidence now is strong that the brain does not cease to mature until the early 20s in those relevant parts that govern impulsivity, judgment, planning for the future, foresight of consequences, and other characteristics that make people morally culpable…. Indeed, age 21 or 22 would be closer to the ‘biological’ age of maturity.”
 
“The region of the brain that is the last to develop is the one that controls many of the abilities that govern goal-oriented, “rational” decision-making, such as long-term planning, impulse control, insight, and judgment.”
  In addition, during adolescence, the brain is undergoing profound changes that impact the ways in which adolescents process and react to information.
  

The Supreme Court recognized the growing science of adolescent psycho-social and brain development in both Roper v. Simmons, outlawing the death penalty for crimes committed by persons under 18, and Graham v. Florida, holding that children cannot be sentenced to life without parole in non-homicide cases.
   

In addition to this significant body of rigorous scientific research developed and substantiated over the course of multiple decades, ample anecdotal research exists that demonstrates teenagers make bad decisions.  This anecdotal proof is easily attested to by any person who was at one time a teenager and cares to remember the experience or by anyone who has parented a teenager or knows one.  Similar substantial anecdotal evidence also exists to demonstrate that teenagers are uniquely susceptible to peer pressure and make even worse decisions when acting in groups, as they tend to do.

The scientific research on adolescent brain development does not make a distinction between non-violent and violent adolescent acts.  For example, the research does not distinguish between impulse control relating to the commission of a relatively minor act and impulse control relating to the commission of a more serious act.  In general, the research instead supports an overarching distinction between the brain development of children and adults. 

We as a society recognize this type of categorical and bright line distinction between children and adults in a myriad of legal and social situations.  For example, as a society we do not allow any child under the age of 18 to vote, serve in the military, get married without parental permission, drop out of school, or, in most situations, consent to medical care.  As a society, we also categorically state that all children under the age of 18 lack the sufficient maturity to make any legal contract, including a cell phone contract, view “adult” content, or attend R-rated movies without a parent.  As a society, we even say that 18, 19 and 20 year-olds lack the sufficient emotional and cognitive development to legally drink alcohol or gamble.

We as a society do not draw behaviorally based distinctions in any of these myriad situations.  We do not, for example, say that some children have demonstrated through their actions, an adult-like tendency, and so should be able to serve in the military, vote, or enter into a contract with AT & T.  New York State, however, routinely judges a group of 13, 14, and 15 year-olds and all 16 and 17 year-olds as adults.

The Correctional Association believes that the same categorical distinction between children and adults that almost all of us instinctually recognize and can articulate (namely that all children are not adults) should form the basis of the legal framework by which all children are judged.  In other words, we believe that all children, regardless of charge severity, should be judged as children and should not be subject to the same legal consequences as adults and should be housed only with other children. 

Treating children as children within the legal system does not mean that children will be immune from the consequences of their actions nor does it mean that they will be immune to serious interventions designed to promote social and behavioral change.  In contradistinction, treating children as children within the legal system makes it more likely that children will receive the kinds of interventions, such as educational services and mental health and substance abuse treatment, that make re-offending less likely.  

Treating children as children does not ignore the needs and voices of victims and communities.  Instead and quite the opposite, it helps ensure that public safety needs of communities are met. 

Raising the age of criminal responsibility in New York State can reasonably be expected to lower future crime rates as opposed to increase them.
  It is well documented that prosecuting children as adults does not serve as a crime deterrent.  As the New York State Governor’s Children’s Cabinet Advisory Board states: 


Strong evidence from a series of studies demonstrates that prosecuting


children as adults is not a deterrent to juvenile crime, as states where it 


is more common to try adolescents as adults do not have lower rates of


juvenile offending.  This research also shows that after trial and sentencing


as adults, juveniles are more likely to re-offend sooner and for more serious 


offenses than juveniles who have remained in the juvenile justice system 

(emphasis added).

In his speech, Judge Lippman similarly pointed to a body of research demonstrating that children prosecuted in adult courts recidivate at higher rates, re-offend sooner, and go on to commit a greater number of serious crimes including violent crimes and felony property crimes as compared to those youth whose cases are heard in family court.
  

It is the Correctional Association’s position that this body of research supports Judge Lippman’s proposal as a first step and also supports a series of additional steps, including reform of New York State’s current juvenile offender laws and raising the age of criminal responsibility for all 16 and 17 year-olds, regardless of charge severity.

According to the national report Jailing Juveniles: The Dangers of Incarcerating Youth in Adult Jails in America, incarcerating young people in adult facilities, which happens to 16 and 17 year-olds as a matter of law in New York State, may lead to increased violence and recidivism.  “By exposing juveniles to a criminal culture where inmates commit crimes against each other, adult institutions may socialize juveniles into becoming chronic offenders when they otherwise would not have.  Researchers have found that young inmates find ways to fit into the adult culture which often involves adopting an identity that hides their youthful status and forces them to accept violence as a routine part of institutional life.”
The Centers for Disease Control and Prevention conducted a literature review, finding “strong evidence” that juveniles tried in adult courts have higher recidivism rates than those tried in juvenile court, with a median difference of 34 percent.
 
A study compared the recidivism rates of youth in New York (where 16 and 17 year-olds are prosecuted as adults) and New Jersey (where 16 and 17 year-olds are prosecuted in family court).  “The study compared youth who had committed the same serious crimes with similar backgrounds and circumstances and found that youth prosecuted in the adult courts in New York were 85 percent more likely to be re-arrested for violent crimes and 44 percent more likely to be re-arrested for felony property crimes than those prosecuted in the New Jersey juvenile courts (emphasis added).”
 
Youth transferred from the juvenile justice system to the adult system are 34% more likely to be arrested for violent or other crimes,
 thereby reversing the intended deterrent quality of these waiver laws.
  In Treating Juveniles as Adult Criminals: An Iatrogenic Violence Prevention Strategy if Ever There Was One, Michael Tonry reviews the findings of the Task Force on Community Preventive Services, presenting its recommendations relating to the transfer of juveniles to the adult criminal justice system in a supplement to the American Journal of Preventive Medicine.  The Task Force’s key finding was that the “transfer of juvenile offenders to adult courts is harmful as a matter of public health because it increases rather than decreases levels of criminal violence.”

In addition to the increased risk to public safety when children are prosecuted as adults, research demonstrates that youth housed in adult facilities face great physical and mental danger.  According to national expert, Professor Michele Deitch, children housed in adult prisons are fifty percent more likely to face an armed attacked from other another inmate and twice as likely as adult inmates to face physical assault by prison staff.
 According to the federal Prison Rape Elimination Act, youth housed in adult prisons are five times more likely to be sexually abused or raped than their counterparts in youth centers.

According to the national report, Jailing Juveniles: The Dangers of Incarcerating Youth in Adult Jails in America, youth are also thirty-six times more likely to commit suicide in an adult jail than they would in a youth facility.
  Jonathan McClard is one such young person.  Jonathan McClard hung himself in his jail cell inside an adult prison in Missouri three days after his 17th birthday, very soon after he was denied the opportunity to participate in a locked program with a rehabilitative approach and was instead sentenced to 30 years in an adult prison for shooting another teenager.
  Jonathan had already endured physical abuse while detained in an adult jail and had witnessed the abuse of others.  During a visit, “Jonathan told his mother he once saw an inmate dragged by some other inmates completely out of his view and after a series of loud screams, that inmate returned with a face so bloodied and beaten it was unrecognizable.”
  Tracy McClard, Jonathan’s mother, has since quit her job as a schoolteacher to devote herself to changing the kinds of laws that led to her son’s suicide and to ensure that no other parent has to bear her kind of loss.  Unfortunately, Jonathan is only one of a number of this country’s children who have committed suicide while in an adult jail or prison.  Although children like Jonathan who have committed serious and violent crimes are in need of serious interventions, services and supervision, prosecuting these children as if they were adults and incarcerating them alongside full-grown adults is poor public policy.

In addition, in New York State, only some children prosecuted as adults are eligible to have their records sealed.  With a criminal record, youth see many of their life chances drastically compromised.
  Children who receive criminal convictions can have difficulty securing employment for their entire lives, face voting restrictions, be denied federal loans including student loans, and become ineligible for housing assistance.  Children who are non-citizens may be deported.  In addition to all of the individual harms to children caused by these far-reaching and often lifelong collateral consequences, these kinds of secondary consequences can lead to increased recidivism.

The consequences and harms of New York State’s current age of criminal responsibility are disproportionately borne by children of color.  Both the current youth justice system and the adult criminal justice system are characterized by deep and longstanding racial and ethnic inequities.  Although the term “disproportionate minority contact” or “DMC” for short is often used to describe this situation, the truth is that, in many jurisdictions throughout the nation including many in New York State, children of color almost exclusively populate the youth justice system.  In youth facilities operated by New York State’s Office of Children and Family Services (“OCFS”) during a select period in 2010, over 83% of youth identified as African American or Hispanic.
  At the city level, 91% of New York City youth admitted to OCFS youth facilities between July 2010 and September 2010 identified as African-American. 
In addition to being disproportionately represented in the system, children of color receive unequal justice: white children who are system involved generally receive better outcomes, such as a reduced likelihood of detention or incarceration, even when arrested and prosecuted for the same category of offense.
  Youth of color are discriminatorily treated at all points of the system. Youth of color have a higher case rate, are more frequently detained, are more likely to have their case petitioned in court, and are consistently waived into the adult system at higher rates than white youth.
  African-American youth rep​resent only seventeen percent of the overall youth population, they make up thirty percent of those arrested and sixty-two percent of those prosecuted in the adult criminal system.  African-American youth are also nine times more likely than white youth to receive an adult prison sentence.
  The disadvantages that attach to children in the system simply because they are black or Latino/a have been demonstrated to increase the deeper into the system they move.
  These disadvantages may attach to discretionary decisions to prosecute children as adults.
This unequal racial breakdown of arrest, detention, and incarceration rates does not reflect the racial breakdown of crime rates.  Studies demonstrate that youth of color are punished more harshly than white youth even when arrested and prosecuted for the same category of offense.  For example, research clearly demonstrates that white youth use drugs at a slightly higher rate than African American youth, and are more than thirty-three percent (a third) more likely to sell drugs than African American youth.
  Despite the clear fact that white youth use and sell drugs more frequently than youth of color, African American youth are arrested for drug offenses at approximately twice the rate of white youth and represent nearly half (forty-eight percent) of all the youth incarcerated nationally for a drug offense in the youth justice system.”
  In addition, black youth are more likely to be processed, detained, waived to criminal court and sentenced to out-of-home placement for drug offenses than white youth.
 
This research makes a number of points very clear.  The first is that the issue of racial and ethnic disparities must be part of all systemic youth and criminal justice reform efforts.  The second is that any consideration of a transfer or waiver system by which judges will have the discretion to move the cases of some children to adult court (or, in the alternative, the discretion to move the cases of some children to family court as can currently happen with juvenile offenders), must include specific mechanisms to ensure that this discretion is equally available and applied to all children.
Based on the extensive scientific and social scientific research demonstrating that both children and the public fare better when children are treated as children, the Correctional Association of New York supports the following policy recommendations:
1. 
New York State should raise the age of criminal responsibility to 18 years of age 

for all youth, regardless of charge severity.
2.
All applicable laws should be reformed to ensure that no child under the age of 18 can be held in an adult jail or prison, regardless of the severity of the act of delinquency or crime that child may have committed. 
3.
Any system handling the case of a child should operate as a child-serving system.  

There is a profound need to shift the philosophical, operational and programmatic orientation of New York’s justice system so that it recognizes and is responsive to the unique behavioral and developmental needs of children.  Every aspect of the system including its policing practices, courts, community-based programs, and residential facilities should reflect the distinct social, emotional, and developmental needs of children, including those children who have engaged in serious acts of delinquency or crime.  All jurisdictions within the state should create and fund a robust continuum of preventive, supervision and treatment services developed specifically for children, including children accused and convicted of more serious acts of delinquency or crime.  Police precincts, courts, youth justice agencies, and other stakeholders should be given the training, tools and resources to effectively assess and serve youth in ways that match both their need and risk level, while simultaneously ensuring that a child’s need for help does not become a proxy for their risk to society. 
4.
Clear diversion mechanisms from the justice system should be developed, regularly analyzed and, if necessary, modified.  
The youth justice system has become a frequent stand-in for services that children and their families should be receiving in other systems.  Children should not enter or remain in the youth justice system simply because they or their families are in need of mental health, educational, substance abuse or child welfare services or they have committed a low-level misdemeanor.  Clear and effective methods for diverting these children from the youth justice system should be in place.  If New York State raises the age of criminal responsibility, as we very much believe it should, it is important that clear diversion mechanisms be explicitly developed and that their efficacy be regularly analyzed, with modifications made as necessary. 
5. 
The collection and public release of arrest and court-related data should be legally mandated.  If the age of criminal responsibility is raised and a transfer or waiver provision is implemented, data related to the race, ethnicity, sex, geography, offense, and (when available) LGBTQ status of children who are discretionally transferred or waived must be routinely analyzed and publicly released.
In conclusion, the Correctional Association respectfully submits that the needs of both children and the public would be far better served if all children were legally judged and treated as children.  As a substantial body of research clearly demonstrates, New York State’s current practice of prosecuting and incarcerating large numbers of children as adults leads to poor individual outcomes for those children and increased violence and crime for society as a whole. It is not enough, however, to simply shift the prosecution of children from adult to family court or to change the laws that govern the treatment of juvenile offenders and 16 and 17 year-olds.  As this body and other stakeholders consider proposals to raise New York’s age of criminal responsibility, it is crucial that these proposed changes be viewed in the context of broader systemic reforms.  Successful outcomes for children and for society depend on a long-term and sustained investment in services and interventions that have been proven to work, on effectively matching children to the appropriate services and interventions, on eliminating racial and ethnic disparities, and on changing the underlying culture of the justice system so that children are seen as possibilities, not problems.
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� See Criminal Procedure Law §§ 180.75, 190.71, 210.43, 220.10, 310.85, 330.25, 725.10; and the Fund for Modern Courts.  From Arrest to Appeal: A Guide to Criminal Cases in the New York State Courts (2005).  Available at: � HYPERLINK "http://www.reentry.net/ny/library/attachment.79819" ��www.reentry.net/ny/library/attachment.79819� (last accessed 11/1/11).
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� Id. (APA brief); Ortiz, Adam. Adolescence, Brain Development and Legal Culpability. Juvenile Justice Center of American Bar Association, Jan. 2004. 
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� Arya, Neelum.  State Trends: Legislative Changes from 2005 to 2010 Removing Youth from the Adult Criminal Justice System, Campaign for Youth Justice (2011).  Available at: � HYPERLINK "http://www.campaignforyouthjustice.org/key-research/national-reports.html#statetrends" ��http://www.campaignforyouthjustice.org/key-research/national-reports.html#statetrends� (last accessed 11/1/11).
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� Advancing a Fair and Just Age of Criminal Responsibility for Youth in New York State, Prepared by the Governor’s Children’s Cabinet Advisory Board, January 2011 (the author of this testimony signed this publication as an advocate in support).


� A cost-benefit analysis done by the Vera Institute of Justice with regard to raising the age of criminal responsibility in North Carolina for 16 and 17 year-olds charged with non-violent crime assumed that “the recidivism rates for rearrest, reconviction, and reincarceration among 16- and 17-year-olds handled by the juvenile justice system will be 10 percent lower than the recidivism rates of 16- and 17-year-olds currently handled by the criminal justice system.”  The authors of the analysis stated that, “(t)his conservative assumption is based on recent literature showing that recidivism rates are lower in the juvenile system than in the adult system.”  The authors cite a literature review, discussed later in this testimony, by the Centers for Disease Control finding “strong evidence” that juveniles tried in adult courts have higher recidivism rates than those tried in juvenile court, with a median difference of 34 percent.   Herichson, Christian and Levshin, Valerie. Cost-Benefit Analysis of Raising the Age of Juvenile Jurisdiction in North Carolina. Vera Institute of Justice. January 10, 2011.  Available at: � HYPERLINK "http://www.vera.org/content/cost-benefit-analysis-raising-age-juvenile-jurisdiction-north-carolina" ��http://www.vera.org/content/cost-benefit-analysis-raising-age-juvenile-jurisdiction-north-carolina� (last accessed 11/1/11) citing Centers for Disease Control and Prevention, Task Force on Community Preventive Services, “Effects on Violence of Laws and Policy Facilitating the Transfer of Juveniles from the Juvenile Justice System to the Adult Justice System,” American Journal of Preventive Medicine (April 2007): p.S14, available at http://www.cdc.gov/mmwr/pdf/rr/rr5609.pdf..
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