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FLORIDA

WHAT IS THE LAW IN FLORIDA?

After the national news media broke the story of several 13- and 14-year-olds being sent to adult prisons in the late 1990s, Florida’s adultification statutes gained national and international notoriety. Florida prosecutors have a great deal of power over transfer decisions, and during the 1990s, Florida prosecutors sent nearly as many youth to adult court (7,000) through the judicial waiver process as judges in the entire U.S. did.
 In Florida, youth enter the adult system in four ways:  prosecutorial waiver (commonly known in Florida as direct file), judicial waiver, mandatory waiver, indictment, or because the youth had a prior adult sentence. The following are the key features of Florida’s adultification laws.
Prosecutorial waiver (direct file). Prosecutors have significant power and discretion to transfer young people to adult courts. Prior to 1994, prosecutors had discretion to transfer cases for juveniles age 16 and older and had limited discretion to transfer cases for 14- and 15-year-old juveniles. In 1994, the Florida State Legislature passed legislation that expanded prosecutorial discretion. Only 15 states or jurisdictions including Florida employ direct file (prosecutorial discretion waiver).
 This legislation grants prosecutors discretion to transfer to adult court youth who are 14 or 15 and charged with the commission, attempt, or conspiracy to commit certain serious crimes (19 crimes apply). Prosecutors also have discretion to transfer cases in which the prosecutor views that the public interest requires that adult sanctions be considered or imposed. For any offenses other than misdemeanors, prosecutors may use direct file to transfer cases involving youth who are 16 and 17 years old. Prosecutors also may use direct file for misdemeanors for youth who are 16 and 17 and have at least two previous adjudications (or adjudications withheld) for delinquent acts, one of which involved a felony. Nearly 95% of Florida juvenile cases transferred in 2000 were via direct file.

Mandatory waiver (statutory exclusion). Young people must be sent to the adult court for certain acts. 
A prosecutor must direct file a case for young people who are 16 and 17 years old if they were:

· previously adjudicated delinquent for acts classified as a felony and facing repeated charges for violent crimes, or

· charged for offenses classified as a forcible felony and previously adjudicated delinquent—or had adjudication withheld—for three felonies that were committed within 45 days of each other. 
Youth also are subject to mandatory waivers if:

· they are charged with the commission of a fourth felony offense for which they have previously been adjudicated delinquent; 

· a previous felony adjudication has been withheld; or

· one of three previous felony adjudications for committing, attempting to commit, or conspiring to commit a felony involved the use or possession of a firearm, or involved violence against a person. 

A prosecutor must direct file cases in which youth of any age are accused of causing serious bodily injury or death while stealing a motor vehicle or while in possession of a stolen vehicle. For crimes in which the mandatory minimum “10-20-life rule” applies, mandatory direct file must be used for youth who are 16 and 17 years old if their crime involved discharging a firearm or destructive device and resulted in bodily harm or death. Last, prosecutors must transfer the case to adult court via “indictment” in cases in which youth, regardless of age, are charged with capital charges meriting death or life without parole. In these cases, the juvenile court retains jurisdiction until the prosecutor seeks an indictment. Once transferred, these youth are tried and sentenced as adults in every aspect. Additionally, any cases still pending in the juvenile court for these youth are also transferred from juvenile court to adult court. This practice is commonly referred to as “coat tailing.” In the event that a juvenile is found guilty of a lesser felony charge than alleged in the indictment, the young person is eligible for juvenile sentencing.
Judicial waiver. In Florida, regardless of the offense, the State Attorney’s Office may file a petition for a discretionary waiver before a judge. The waiver proceeding is a two-part hearing before a juvenile court judge who reviews the evidence presented by the prosecutor and defense counsel and then decides whether to transfer the youth to adult court. In order to transfer the case, the judge must find: 
· sufficient probable cause to allege that the youth was involved in the delinquency act, and

· background information supporting the transfer to adult court.
  

Waiver hearings can be voluntary or involuntary. A young person or his or her parents or guardians can request that the case be transferred to adult court for trial, or a prosecutor may direct file a case, either because they choose to or because the crime dictates that the youth be transferred. 
Once an adult, always an adult. As shown, young people who have served previous adult sentences are automatically tried as adults. 
Young people who await trial may be detained in juvenile facilities or adult jails. Within 24 hours of arrest, juveniles must appear before a juvenile judge, who determines whether the youth pose a public safety risk. Youth who are considered risks to public safety must remain in physically secure detention centers while awaiting trial. Generally, there is a 21-day limit to secure detention; however, young people who have been charged with serious offenses may be detained for up to 30 days. When youth are transferred to adult court, they must appear before an adult court judge within 48 hours of their transfer from juvenile court. Most young people whose cases have been transferred to adult court are detained in adult jails or freed on bond. 
Although young people who are awaiting prosecution are generally kept separate from the adult population, they can be held in adult jails. Young people who turn 18 while awaiting prosecution in secure facilities are automatically transferred to adult facilities. If they are exceptionally young, youth who face adult charges are sometimes detained in juvenile facilities.
 Regardless of the situation, juveniles who are detained in adult facilities must be separated from adult inmates by both sight and sound. 
Trial judges have discretion about where and how youth convicted as adults should serve their sentences. In 1994, Florida’s State Legislature passed legislation that made it easier to transfer youth to adult criminal court as well as provided broader discretion to the criminal court by allowing the court to levy juvenile dispositions or adult sentences on youth who have been tried as adults. Judges have two options: 

1) Juvenile sentencing options. Some youth who have been convicted as adults may serve their sentences in juvenile detention facilities or residential rehabilitative programs. In cases when adult courts are considering imposing juvenile dispositions, the Florida Departments of Corrections and Juvenile Justice submit reports to criminal court judges. These reports provide guidance to judges as they determine whether to impose juvenile or adult sanctions on the offender.
 If their cases were transferred to adult court due to a mandatory direct file, youth who are 16 and 17 may not be eligible for juvenile sanctions.

2) Adult sentencing options. Judges may sentence youth tried as adults to adult probation, where they are closely monitored, or to adult facilities. Youth sentenced to less than one year are incarcerated in county jails. Youth sentenced to longer than one year are incarcerated in adult prisons. In addition, Florida’s Youthful Offender Act provides sentencing options for youth between 18 and 21 years of age and convicted of first-time offenses that are not punishable by the death penalty. These youthful offenders may be detained in designated youthful offender facilities rather than in the adult system. 
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1. Information on Florida transfer laws was compiled by Carlos Martinez at the Miami Dade Public Defender’s Office. 
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