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BeEcause THE CONSEQUENCES AREN’T MINOR




CALIFORNIA

WHAT IS THE LAW IN CALIFORNIA?

Since the beginning of California’s juvenile court in 1913, there has always been a mechanism for transferring youth charged with serious violent offenses to the adult criminal justice system. However, since March 7, 2000 when California voters passed the “Gang Violence and Juvenile Crime Prevention Act of 1998,” a ballot initiative commonly referred to as “Proposition 21,” youth have been tried as adults for even minor offenses. Coupled with the state’s Three Strikes Law, disastrous consequences can result for a young person with two prior violent felonies convicted and tried as an adult; if charged with any kind of third felony (violent or non-violent), that young person can be sentenced to 25-years-to-life in prison. Both Proposition 21 and the Three Strikes Law have permanently altered several aspects of the juvenile and adult criminal justice systems in California because they were ballot initiatives with strict repeal clauses. The only way these laws can be changed is through a new popular vote or by a two-thirds majority of the State Legislature passing a new law. Given the political dynamics related to criminal justice policy in California, it is unlikely that the law will be changed in the near future. 

The following are the laws that govern young people in California:
Young people are required to be prosecuted in the adult criminal system for certain offenses (statutory exclusion). Proposition 21 requires district attorneys to file cases in adult criminal court for minors age 14 and older charged with either murder with special circumstances (i.e., certain aggravating factors) or certain enumerated sex offenses. In California, this type of transfer provision is commonly known as automatic or legislative waiver. 

Young people age 16 and older can face judicial waiver to adult court for serious offenses. From 1976 through 2000, the decision-making authority over the transfer process rested exclusively with the juvenile court judge. Judges use the judicial waiver process, known in California as a “fitness hearing,” in which youth 16 or over can be found “unfit” for (i.e., not likely to benefit from) juvenile court. In this type of transfer, prosecutors can request a fitness hearing, and they bear the burden of proof in showing that a 16- or 17-year-old minor is not amenable to treatment in the juvenile court for any alleged offense, felony or misdemeanor. There are five criteria used by judges to decide whether to transfer a youth: 

· degree of criminal sophistication;

· whether the youth can be rehabilitated prior to the expiration of the juvenile court’s jurisdiction;

· the youth’s previous delinquent activity;

· the results of previous attempts to rehabilitate the youth; and

· the circumstances and the gravity of the offense alleged to have been committed. 

Proposition 21 modified the original judicial transfer law by stipulating that any young person 16 or older charged with a felony would be presumed “unfit” if he or she had previously been a ward of the court on the basis of two or more felonies committed after the age of 14. This change effectively stacks the odds against youth and makes young people prove that for each of the above-mentioned factors, they are “fit” to be in juvenile court. 

Proposition 21 gave prosecutors power to directly file juvenile cases in the adult court (prosecutorial waiver). Proposition 21 provided substantial new powers to prosecutors to try youth as adults. There are now several categories of cases in which the prosecutor can choose whether to file the case either as a juvenile delinquency petition or as an adult felony complaint. Prosecutors may “directly” file cases in adult court against a young person 16 or older if the youth is charged with one of several enumerated crimes. Prosecutors may also “directly” file cases in adult court against a young person 14 or older if he or she is charged with an offense punishable by death or life imprisonment;
 is alleged to have committed any felony or attempted felony with personal use of a firearm; or is charged with one of several crimes, and one of the following criteria applies: 

· the youth has previously been a ward of the court on a serious offense; 
· the pending offense was committed for the benefit of, at the direction of, or in association with a criminal street gang;

· the current offense is a “hate” crime motivated by the victim’s race, color, ancestry, national origin, disability, gender, sexual orientation;

· at the time of the offense, the young person knew the victim to be 65 years of age or older, blind, deaf, quadriplegic, paraplegic, developmentally disabled, or confined to a wheelchair; or

· the youth 16 or older has previously been adjudged a ward of the court for commission of any felony offense committed when he or she was 14 or older, and where, on the current offense the victim was elderly or suffering from an enumerated disability; it was a “hate” crime; or it was committed for the benefit of, at the direction of, or in association with a criminal street gang.

Criminal court judges have options to return young people to juvenile court jurisdiction under a limited reverse waiver statute. Even though there were no reverse waiver provisions included in Proposition 21, advocates successfully added provisions giving judges some power to return youth to juvenile court jurisdiction. In certain situations, criminal court judges have the authority to send a case for disposition (i.e., sentence) to juvenile court or to directly order a juvenile disposition. Under the first scenario, if a youth has been prosecuted without the benefit of a fitness hearing (i.e., statutory exclusion or prosecutorial waiver) and is ultimately convicted of an offense for which the youth could have proven amenability to treatment in the juvenile system, the youth can request a post-conviction fitness hearing. If successful, the criminal court must impose a juvenile disposition. Under the second scenario, if a young person is convicted of an offense in criminal court that, in combination with the juvenile’s age, would have entitled him or her to a fitness hearing without the presumption of unfitness, the youth is entitled to a juvenile disposition unless the prosecutor requests a fitness hearing. Finally, if the conviction is for an offense that, in combination with the youth’s age, is not eligible for transfer, the youth must be given a juvenile disposition.

Young people tried as adults may be held in adult jails. Under California law, it is unlawful to place young people (under the age of 18 regardless of whether they are prosecuted in adult or juvenile court) in “contact” with adult inmates in jails or prisons.
 However, in cases in which youth are being prosecuted in the adult criminal system, they may be detained in a jail or a secure setting for the confinement of adults if: 

· the juvenile or criminal court judge makes a finding that detention in the juvenile hall would endanger the safety of the public or would be detrimental to the other minors in the juvenile hall; 

· contact between youth and adults is limited as mentioned above; and 

· the youth is adequately supervised. 

After discovering that juvenile probation officers routinely requested judges to order detention in adult jail for minor discipline problems (e.g., typical annoying teenage behaviors), the Youth Law Center, a national nonprofit advocacy organization in San Francisco, sponsored legislation to modify the rules. Now the law requires that before a youth can be placed in a jail, the court is required to find that the youth poses a danger to the staff, other minors in the juvenile facility, or to the public because of the youth’s failure to respond to the disciplinary control of the juvenile facility, or because the nature of the danger posed by the youth cannot safely be managed by the disciplinary procedures of the juvenile facility. 

Under new California policy, young people tried as adults serve their sentence in juvenile prisons until age 18 and then may be sent to adult prisons. Under California law, youth convicted in the adult criminal court can be housed in adult prison provided that there is no contact between youth and adult inmates. Since California’s juvenile court jurisdiction ends at age 25, California has an extensive array of state-run secure juvenile commitment facilities as part of the California Youth Authority (CYA). However, Proposition 21 prevents many youth convicted in the adult system from being sentenced directly to the California Youth Authority. As a result, many youth have been housed in adult prisons in California despite adequate bed space within juvenile facilities. Until 2004, there were approximately 130 young people housed at the California Correctional Institution in Tehachapi, an adult prison run by the adult Department of Corrections.  After a suicide and a subsequent investigation that found inadequate conditions for youth, a policy decision was made and the California Department of Corrections entered into an agreement with the California Youth Authority to house all youth under the age of 18. At the present time, no youth under the age of 18 is being held in a California adult prison.
 

NOTES
�. The offense may be punishable by death; however, youth were not eligible for the death penalty under a separate California code provision in existence prior to the abolition of the juvenile death penalty by the U.S. Supreme Court. 


�. California Welfare and Institutions Code § 707. Available from � HYPERLINK "www.leginfo.ca.gov%20" ��www.leginfo.ca.gov� 


�. Contact does not include participation in supervised group therapy, participation in work furlough programs, or participation in hospital recreation activities so long as living arrangements are strictly segregated and all precautions are taken to prevent unauthorized associations. Under federal and state law, it is unlawful to house youth adjudicated in the juvenile system in adult jails, although there are at least two locations (Fresno and Orange County) in California where this happens. 


4. The California Department of Corrections is now known as the California Department of Corrections and Rehabilitation.  The California Youth Authority is now known as the Department of Juvenile Justice. 
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